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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


NO. 10,547 


William Coates, Appellant 
v. 

United States of America, Appeli.ee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the Fed¬ 
eral Rules of Criminal Procedure. 

THE STATUTES 

Count One of the indictment charges a violation of Section 
2553 (a), Title 26, U. S. Code, which reads as follows: 

“It shall be unlawful for any person to purchase, 
sell, dispense, or distribute any of the drugs mentioned 
age or from the original stamped package; and the 
absence of appropriate tax-paid stamps from any of 
the aforesaid drugs shall be prima facie evidence of 
a violation of this subsection by the person in whose 
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possession same may be found; and the possession of 
any original stamped package containing any of the 
aforesaid drugs by any person who has not registered 
and paid special taxes as required by sections 3221 and 
3220 shall be prima facie evidence of liability to such 
special tax.” 

Count Two of the indictment charges a violation of Sec¬ 
tion 2554 (a), Title 26, U. S. Code, which reads as follows: 

“It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned in 
section 2550 (a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank 
for that purpose by the Secretary.” 

Count Three of the indictment charges a violation of Sec¬ 
tion 174, Title 21, U. S. Code, which reads as follows: 

“If any person fraudulently or knowingly imports 
or brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, contrary 
to law, or assists in so doing or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported contrary to law, such person shall upon 
conviction by fined not more than $5,000 and imprisoned 
for not more than ten years. Whenever on trial for 
a violation of this section, the defendant is shown to 
have or to have had possession of the narcotic drug, 
such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury.” 

STATEMENT OF THE CASE 

Appellant was indicted jointly with one Hackney, in a 
three-count indictment, (App. 44-45) charging violations of 
Sections 2553(a) and 2554(a) of Title 26, U. S. Code, and 
Section 174, Title 21, U. S. Code. 

The first count charged that “on or about October 1, 
1949, within the District of Columbia, William Coates and 


3 


Maurice Hackney purchased, sold, dispensed, and distrib¬ 
uted, not in the original stamped package and not from the 
original stamped package, a mixture totaling about three 
and three-fourths grains of heroin hydrochloride and milk 
sugar.” 

The second count charged: *‘On or about October 1,1949, 
within the District of Columbia, William Coates and 
Maurice Hackney did sell, barter, exchange, and give away 
to one William H. Newkirk, a mixture totaling about three 
and three-fourths grains of heroin hydrochloride, and milk 
sugar, not in pursuance of a written order written for that 
purpose from the said William H. Newkirk.’’ 

The third count charged: “On or about October 1, 1949, 
within the District of Columbia, William Coates and Maur¬ 
ice Hackney facilitated the concealment and sale of a mix¬ 
ture totaling about three and three-fourths grains of heroin 
hydrochloride and milk sugar, after said heroin hydro¬ 
chloride had, with the knowledge of William Coates and 
Maurice Hackney, been imported into the United States 
Contrary to law.” 

In support of the charges, the prosecution called New¬ 
kirk, a Federal Narcotics Agent, (App. 1-20) who testified 
that on the early morning of October 1,1949, he, in company 
with one Mitchell, an informer, went to premises 1738 
Eighth Street, N. W. Before entering these premises, New¬ 
kirk gave Mitchell $10.00. They went to the back of premises 
and entered a basement room where they saw one Hackney 
(a co-defendant who was not on trial with appellant) and in 
the same room observed appellant Coates and a lady taking 
injections from a hypodermic syringe. While Coates was 
engaged in administering the injection to himself, Mitchell 
told Hackney that Newkirk and he wanted to purchase some 
narcotics; that Newkirk was “all right”; and that Mitchell 
wanted to use some there. 

Hackney asked them what they wanted and was advised 
by them that they wanted seven capsules of heroin, and 
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Hackney told them the price was $14.00. After agreeing to 
the price, Hackney put on a pair of gloves, went ont the 
back door, and returned with a muddy package. During 
all of this time, Coates was still taking the injection. 

On his return, Hackney put the muddy package down 
and took out seven capsules from it. He handed five to 
Newkirk and two to Mitchell. Newkirk took the capsules 
from Hackney, put them in his pocket, and paid Hackney 
$10.00 for them. Mitchell took the two capsules and injected 
one in each of his arms. While Mitchell was taking these 
injections, Coates left. Just before Coates left, Hackney 
asked Mitchell for the money due for the two capsules and 
Mitchell handed Hackney a $10.00 bill. Hackney said he 
did not have change and asked Newkirk if he could change 
it. Newkirk stated that he could not. There then followed 
a discussion about the change, and Coates told Hackney 
that he and the lady were going out, that he would wait 
outside, and that Newkirk could pay Coates the $4.00 when 
Newkirk got it changed. 

Newkirk and Mitchell went into a store near the premises, 
got the bill changed, and gave the $4.00 to Coates. After 
that, Newkirk had a conversation with Coates in which 
Newkirk told him that he would like to get a new supplier 
of narcotics and Coates told him to get in touch with him 
the following week through Hackney, who, he said, worked 
for him. Newkirk went to Hackney’s home the following 
week and was told that Hackney did not know where to get 
in touch with Coates. 

The only other testimony on behalf of the Government 
was by another agent (App. 20-23) who testified to the 
manner of receiving the capsules from Newkirk and preserv¬ 
ing them; and testimony as to the chemical content of the 
capsules was given (App. 24-29). 

Neither Mitchell nor the lady referred to by Newkirk 
testified. 

The appellant Coates testified that he lived at 1031 Tenth 
Street, N. E., that he was the owner of the Eighth Street 
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premises of which Hackney occupied the basement, paying 
Coates a rental of $20.00 per month; that the rent was due 
on the first of the month, but Hackney usually paid the rent 
partially; that he went there between 7:30 and 8 KX) p. m. on 
October 1 to collect rent; when he came in, he asked Hackney 
if he had any money for him, and Hackney put his hands 
in his pocket, took out $4.00, giving it to Coates; that 
Coates then asked him if that was all he had, and Hackney 
stated that Mitchell owed Hackney $4.00 and asked Coates 
if he had change for $10.00; that Coates did not have change 
and suggested he would walk over to the store with Mitchell 
and get the $10.00 changed and Mitchell could give him the 
$4.00. Mitchell stated that he would do so if it was all 
right with Hackney, and that Hackney said it was all right 
to do that; that Mitchell walked out with Coates and went 
into the store; when he came out, he gave Coates $4.00; 
that then Mitchell asked Coates if he knew of a place (ap¬ 
parently to obtain narcotics) and Coates stated that he did 
not have a place, but that if he heard of one, he would let 
him know. 

Coates denied that he had anything to do with the trans¬ 
action involving narcotics. 

On cross-examination Coates admitted that he had been 
convicted of a number of offenses, among which was one 
in 1938 for violation of the Harrison Narcotics Act. 

This was all of the testimony. 

The jury returned a verdict of “Guilty” on all three 
counts of the indictment. 

Thereafter a motion for a new trial was filed on the 
grounds that the verdict was contrary to the weight of 
the evidence and was not supported by substantial evidence. 
This motion was overruled and appellant was sentenced 
to 8 months to 24 months and a $10.00 fine on each of the 
three counts, to run consecutively. 


6 


STATEMENT OF POINTS 
I 

The Court Erred in Permitting the Case to Go to the Jury, 
and in not Ordering the Entry of Judgment of Acquit¬ 
tal, without a Request Therefor. 

n 

i The Court Erred in Failing to Properly and Sufficiently 
instruct the Jury as to the Essential Elements of the 
Offenses Charged. 


m 

l The Court Erred in Denying the Motion for a New Trial. 

SUMMARY OF ARGUMENT 
I 

The Court Erred in Permitting the Case to Go to the Jury, 
and in not Ordering the Entry of Judgment of Acquit¬ 
tal, without a Request Therefor. 

a. The evidence before the lower court was such that it 
i should not have submitted the case to the jury. 

b. There was no substantial evidence of guilt. 

c. The evidence was consistent with innocence and incon¬ 
sistent with guilt. 

d. Since the errors and defects complained of herein 
affect substantial rights of appellant, this Court may notice 
same, although they were not brought to the attention of 
the lower court. 
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n 

The Court Erred in Failing to Properly and Sufficiently 
instruct the Jury as to the Essential Elements of the 
Offenses Charged 

a. The appellant was entitled to have the lower court 
properly and sufficiently instruct the jury as to the elements 
constituting the offenses charged. 

b. The Court failed to define the terminology of the 
statutes under which appellant was being tried. 

c. The Court merely summarized the statutes involved 
and the charges contained in the indictment. 

m 

The Court Erred in Denying the Motion for a New Trial 

a. The evidence was insufficient to convict appellant, and 
the court, in the interest of justice, should have granted a 
new trial. 


ARGUMENT 

i 

I 

The Court Erred in Permitting the Case to Go to the Jury, 
and in not Ordering the Entry of Judgment of Acquit¬ 
tal, without a Request Therefor. 

A reading of the entire transcript of the trial (App. 1-43) 
viewed in a light most favorable to the prosecution, fails 
to establish any participation by the appellant, in any man¬ 
ner, in the possession, sale, or other activity relative to the 
seven capsules of narcotics. When the agent and informer 
appeared at the Eighth Street premises (according to 
agent’s testimony), appellant was there, and was at the 
time taking an injection. Appellant did not enter into any 
discussion between Hackney, the agent and informer; did 
not in any manner help or offer to help Hackney to bring 
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in the narcotics from the back of the house; did not discuss 
the price, nor do anything else. After the sale was con¬ 
summated, appellant for the first time said anything, and 
that in reply to a request addressed to him as to whether 
he had change for $10. It was then that appellant volun¬ 
teered to go to the store with the agent and the informer, 
and when the $10 was changed, appellant took the $4 and 
applied same to the rent owed him by Hackney. 

From the foregoing, it is clear that appellant was merely 
i present at the time of the transaction between Hackney, 
the agent and the informer. 

I The prosecution’s theory was apparently that appellant 
came within the purview of Section 22-150, D. C. Code, 
1940 Ed., which is as follows: 

“ . . . All persons advising, inciting, or conniving 
at the offense, or aiding or abetting the principal 
offender, shall be charged as principals ...” 

It is respectfully submitted that there is no evidence that 
appellant advised, incited, connived, aided or abetted 
Hackney. 

Moreover, appellant testified that Hackney was his 
! tenant; that the $4 he got when the $10 was changed was 
to be applied to the rent owed him by Hackney. This testi¬ 
mony was positive and uncontradicted. 

See Stone vs. Stone, 78 U. S. App. D. C. 5, 8,136 F. (2d) 
761, where this Court stated: 

i “In this case there was positive testimony, uncon¬ 

tradicted, and not inherently improbable. Neither a 
jury nor a judge is at liberty to disregard such evi¬ 
dence. 

“. .. where the testimony is all one way, and is not 
immaterial, irrelevant, improbable, inconsistent, con¬ 
tradicted, or discredited, such testimony cannot be dis¬ 
regarded or ignored by judge or jury, and if one or 
the other makes a finding which is contrary to such 
evidence, or which is not supported by it, an error 
results, for which the verdict or decision, if reviewable, 
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must be set aside. To hold otherwise would vest triers 
of the facts in cases subject to review with authority 
to disregard the rules of evidence which safeguard the 
liberty and estate of the citizen. Kelly v. Jackson, 6 
Pet. 622, 631, 8 L. Ed. 523.” 

The verdict in this case must be based on substantial evi¬ 
dence in order to permit the conviction to stand. Merely 
“some evidence” is insufficient. See Towbin v. U. S. (C.C.A. 
10) 93 F. (2d) 861, 866-867. 

On cross-examination of appellant, he was asked if he 
had been convicted of a violation of the Harrison Narcotic 
Act in 1938. He admitted that he had been. While this 
was proper cross-examination, the fact of such conviction 
may have had great influence on the jury in arriving at 
the verdict. 

It is respectfully submitted that not only was the evidence 
in this case consistent with innocence, but it was inconsistent 
with guilt. See Towbin v. U. S., supra, and cases cited 
therein on p. 866. 

Rule 52 (b) of the Federal Rules of Criminal Procedure 
provides: 

“Plain Error. Plain errors or defects affecting sub¬ 
stantial rights may be noticed, although they were not 
brought to the attention of the court.” 

This Court has consistently adhered to the principle of 
the Rule even before its adoption. See Williams v. U. S., 
76 U. S. App. D. C. 299, 300,131 F. (2d) 21, and cases cited 
therein. 

In McAffee v. United States, 70 App. D. C. 142,151; 105 
F. (2d) 21, this Court stated: 

“It is settled that if plain error is committed in ai 
matter vital to the defendant in a criminal case, the 
appellate court is at liberty to notice and correct it, 
even though it has not been brought to the attention 
of the trial judge or the appellate court in the usual 
manner. (Citing cases.)” 
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n 

The Court Erred in Failing to Properly and Sufficiently 
Instruct the Jury as to the Essential Elements of the 
Offenses Charged. 

The Court in its charge failed to instruct the jury as to 
the essential elements constituting the offenses charged. 

The Court started off by reading portions of the statutes 
applicable to each count of the indictment. Nowhere did 
the Court define any of the terminology employed in the 
statutes or in the indictment. 

As to the First Count, the Court failed to define the terms 
11 purchased,’’ “sold,” “dispensed,” and “distributed.” 

As to the Second Count, the Court failed to define the 
terms “sell,” “barter,” “exchange.” 

As to the Third Count, the Court failed to define “Facili¬ 
tated the concealment and sale.” The statute upon which 
the third count is based provides that “if any person 
fraudulently or knowingly imports,” etc. The Court failed 
to define “fraudulently” and “knowingly.” 
i Each of the foregoing quoted terms has definite meaning 
in the law, and it was error for the Court not to define them. 

The Court did not even use the language of the statutes 
involved, but rather summarized it. 

In Kenion v. Gill, 81 U. S. App. D. C. 96, 99,155 F. (2d) 
176, this Court said: 

“It is reversible error for the trial court to fail 
to define the various crimes involved in the indictment, 
and to fail to define the elements of each, to the extent 
necessary to permit the jury to apply the law to the 
facts.” 

See also Williams v. United States, supra, and Morris v. 
United States, 156 F. (2d) 525,169 ALB 305. See annota¬ 
tion on this subject beginning at Page 315 of 169 AIR. 
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In holding that a complete failure of the trial judge to 
mention to the jury the terms of the statute under which 
the defendant was prosecuted constituted reversible error 
even though no seasonable request for pertinent instruc¬ 
tions was made by defendant, the Court in United States 
vs. Levy, 153 F. (2d) 995, said: 

* ‘Both parties agree that in a criminal case it is a 
court’s duty to charge a jury on all essential questions 
of law, whether requested or not. ... A trial court’s 
judgment, of course, will rarely be reversed for failure 
to give instructions, in the absence of a seasonable re¬ 
quest or exception... However, even though no request 
is made, a reversal is justified if the failure to instruct 
constitutes a basic and highly prejudicial error.” 

See also Screws v. United States, 325 U. S. 91, 89 L. Ed. 
1495, 65 S. Ct. 1031. 


m 

The Court Erred in Denying the Motion for a New Trial 

Appellant filed a motion for a new trial and gave as 
reasons: 

1. That the verdict was contrary to the weight of the 
evidence, and 

2. That the verdict was not supported by substantial 
evidence. 

As discussed under Point I, there was no evidence war¬ 
ranting submission of the case to the jury. 

For the reasons heretofore discussed, and in the interest 
of justice, the Court should have granted the motion for a 
new trial. 

Rule 33, Federal Rules of Criminal Procedure. 
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CONCLUSION 

The premises considered, it is respectfully urged that 
the judgment in this cause should be reversed. 

Respectfully submitted, 

Habold F. Hawken, 

Joseph Sitnick, 

Attorneys for Appellant 
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APPENDIX 

3 Filed May 9, 1950, Harry M. Hull, Clerk 

• ••••••••• 

DIRECT EXAMINATION 
By Mr. Conliff: 

Q. Would you state your full name? A. William H. 
Newkirk. 

Q. What is your occupation? A. Federal Narcotics 
Agent. 

Q. That is a part of the Treasury Department? 

4 A. That is correct. 

Q. And how long have you been employed by the 
Treasury Department? A. Since 1947. 

Q. Mr. Newkirk, directing your attention to October 1 
of last year, 1949, did you have occasion to go to the 
premises 1738 Eighth Street, Northwest, in this city? A. 
Yes, sir, I did. 

Q. Tell us, please, the circumstances; or tell us what 
time you went to the premises. A. About 1:30 a.m. on the 
first night. 

Q. Was anyone with you? A. Yes, sir, an associate of 
the defendant. 

Mr. Hawken: I object, if Your Honor please. 

The Court: Say who it is, and then what facts there might 
be which may show him to be an associate or not, as the case 
may be, but not your conclusion as to his being an associate. 

Mr. Hawken: Can he be told now that, if he wants to 
volunteer, not to give any conversations that were given 
outside of the presence of the defendant? 

The Court: You understand you are not permitted to tell 
anything that was told to you by anybody else other than 
by the defendant when the defendant was not present? 
The Witness: Yes, Your Honor. 

5 The Court: I will strike that, about his being an 
associate of the defendant. State who it was that 

you went there with. 
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By Mr. Conliff: 

Q. Do you know the name of the man you went there 
with? A. Yes, sir, I do. 

Q. What was his name? A. John Mitchell. 

Q. How long had you known this man Mitchell? A. 
Over a period of two or three weeks, I guess. 

Q. Do you know where this man John Mitchell is today? 
A. Yes, sir, I do. 

Q. WTiere? A. He is in the U. S. Health Center for 
Narcotic Addiction, Lexington, Kentucky. 

Mr. Hawken: How does he know that? 

The Court He may know that. You can ask him how 
he knows it. 

Mr. Conliff: Don’t you think that is a matter for cross- 
examination? 

The Court: Yes. 

Mr. Conliff: I have no question to asking the question. 

The Court: It can be brought out on cross-examina¬ 
tion. 

6 By Mr. Conliff: 

Q. Did anyone take you to these premises, together 
with John Mitchell? A. Yes, sir. 

Q. Who? A. Agent McPartland drove me in a Govern¬ 
ment automobile along with Mitchell to the vicinitv of 
Eighth and R Streets, where Agent McPartland remained 
in a Government car. 

Q. How far was it from where Agent McPartland left 
you at Eighth and R Streets to 1738 Eighth Street, North¬ 
west? A. Not quite a block. 

Q. Did you have financial transactions with any of these 
persons prior to going to these premises? A. Yes. T 
handed John Mitchell $10, of which the Government had 
advanced funds. 

Q. Did you have any Government-advanced funds in 
your own possession? A. Yes, sir. 

Q. How much? A. I had more than $10. 


Q. What time did you arrive at these premises, 1738 
Eighth Street, Northwest? A. About 1:30 a.m., October 
1, 1949. 

Q. Did you make any arrangement with Agent Mc- 

7 Partland at Eighth and R Street? A. He knew I 
was going to make an attempt purchase of narcotics, j 

Mr. Hawken: I object. He is going to tell what some¬ 
body else knew. 

By Mr. Conliff : 

Q. Did you make any arrangements with Special Agent 
McPartland as to where Agent McPartland would be within 
the next hour or so? A. Yes, sir. He was to remain in the 
same vicinity until I returned. 

Q. Now, this address that we have spoken of, 1738 
Eighth Street, Northwest is that located in the District of j 
Columbia? A. Yes, sir; it is. 

Q. Tell us, please, what happened when you arrived at 
1738 Eighth Street, Northwest; what portion of the prem¬ 
ises did you go to? A. We went to the back and entered 
the basement through a rear door, and upon entering the 
room, we saw the defendant, Maurice Hackney, and also 
Mr. Coates, the defendant, and a white lady that he was with; 
and they were at the time taking a narcotic injection, or 
something looked similar. 

Mr. Hawken: I object. This has to be his conclusion. 

The Court: Well, I think, maybe, substance might 

8 be. As I understand it, he qualified what he said 
by something that appeared to be. 

Mr. Hawken: Yes, Your Honor, but he tried to do the) 
damaging part first. j 

The Court: Tell us what you saw, officer; what actually 
was being done. 

The Witness: Yes, sir. 

The Court: And not your conclusion from that. 

WTiat did you see? 

The Witness: I saw a hypodermic needle and syringe h|i 
the hands of the defendant. 
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By Mr. Conliff : 

Q. Which defendant? A. The defendant, Coates, here; 
and also a hypodermic needle and syringe in the hands of 
the lady that he was with. 

i Q. Did yon see either the defendant William Coates, or 
the lady he was with, do anything with that hypodermic 
that you saw in the hands of each of them? A. WTien I 
walked in the room, the defendant, he had the needle in his 
arm, had the hypodermic needle in his arm, and the syringe, 
pressing something into his arm. I later saw him take a 
powder, put into the hypodermic syringe, and put the needle 
back to it and press it in his other arm in the same fashion. 
I saw his lady friend do the same thing. 

9 Mr. Hawken: Not the same thing. Shouldn’t 
i he tell us what he saw her do? 

The Court; I think that is clear enough. He said he 
saw him put some powder in the syringe, and put the 
syringe in the arm and press the plunger. 

Mr. Hawken; Did the lady friend do it in both arms? 

The Witness: Yes, sir, she did. 

By Mr. Conliff: 

Q. Had you previously met the defendant, William 
Coates? A. No, sir, I had not. 

Q. Had you previously met the defendant, Maurice Hack¬ 
ney? A. I met him the first time on that occasion. 

Q. Was there any conversation had between either you 
and Hackney or Mitchell and Hackney in the presence of 
Coates? A. Yes, sir. 

Q. WTiat was that conversation? A. John Mitchell told 
Hackney that I wanted to purchase some narcotics, that 
I was all right; that he wanted to purchase some, too, 
himself, that he intended to use some there; and that I 
was all right. 

Q. WTiere was Coates at the time that Michell had this 
conversation with Hackney? A. Coates was mak- 

10 ing the injection that I just talked about. 
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Q. How far was he away from Mitchell? A. Not 
as far as I am from you. 

Q. Did Hackney say anything after Mitchell made this 
statement that you wished to purchase narcotics, and that 
he wished to purchase narcotics? A. He asked us what 
we wanted. I told him I wanted seven capsules of heroin. 

I asked him what the price would be. He said the price | 
of seven capsules of heroin would be $14. I told him that 
I would take the seven capsules of heroin. 

Q. What happened after you agreed to take the seven 
capsules of heroin? A. The defendant, Maurice, put a pair 
of gloves on and went out the same door through which 
we had come, and returned after a few minutes with a 
package that was full of mud. 

Q. At the time that Maurice Hackney put these gloves 
on and went out, where was the defendant, William Coates? 

A. They were still making the injection. j 

Q. At the time that Maurice Hackney came back with 
his package which you said had mud on it, where was the 
defendant, William Coates? A. He was observing Maurice 
in the door during the time he was making the injections j 

I just mentioned. 

Q. What happened after Hackney came in with 

II this muddy package? A. He put the muddy pack¬ 
age down, took his gloves off, and opened the 

package, from which he took seven capsules of heroin. 

Q. What did he do with the seven capsules, if anything? 

A. He handed John Mitchell two, and handed me five. 

Q. What did you do with the five capsules that you re¬ 
ceived at that time? A. I took the five capsules at that 
time and I put them in my pocket. I paid the man, Maurice 
Hackney, $10 of Government-advanced funds. 

Q. Did you see what Mitchell did with the two capsules 
he received from the defendant Hackney? A. He used 
them. 

Q. Tell us what he did. A. He borrowed a syringe from 
Hackney and then needle and injected it in his arm. 

Q. Both Capsules? A. Both capsules. 


6 


Q. Did he use both capsules in making one injection or 
did he use two injections? A. He used two injections, one 
in each arm. 

i Q. Where was the defendant Coates at the time that 
Mitchell made these injections; that is, one injection 

12 in each arm, the two injections? A. He was in the 
room during the first injection, and just after the 

first injection, he left, after he had some conversation with 
us. 

Q. What conversation did he have prior to his leaving 
with you? A. After I had paid the man Hackney $10 
official Government-advanced funds, the defendant asked— 
Q. What defendant? A. —the defendant Hackney 
asked Mitchell for his money, and Mitchell handed him 
$10 of official Government-advanced funds I had given him. 

Q. What denomination was this money in that Mitchell 
handed Hackney ? A. One ten-dollar bill. 

Q. Very well. 

Did anything occur after Mitchell handed Hackney the 
$10 bill? A. Mitchell handed Hackney the $10 bill, and 
Hackney told him that he did not have the change, and that 
he could not change it, and he asked me if I had change, 
and I told him no. We had some discussion about the 
change, and the defendant here told Hackney that he was 
going out with his lady friend and that Mitchell would be 
through in a few minutes with his injections, and we could 
come outside and get the money changed and pay him. 

13 Mr. Hawken: I did not quite understand that. 
The Court: Repeat it if you will. 

The Witness: The defendant told Hackney that inas¬ 
much as he could not get the $10 changed, he was going 
outside, he and his lady friend were departing at the time, 
and that they would wait for us outside and we could pay 
him the $4 owed them after we had gotten change for the 
$10 bill. 
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By Mr. Conliff: 

Q. Now, did Coates have any conversation with anyone 
in your presence relative to narcotics while you were in 
that basement room? A. Well, he talked to Hackney about 
the type of narcotics it was, how good it was, and so forth. 

Mr. Hawken: I want the conversation, if Your Honor 
please. 

By Mr. Conliff: 

Q. Do it to the best of your recollection. 

The Court: To the best of your recollection, repeat 
what was said. I understand that this defendant was 
present at the time of that conversation? 

The Witness: Yes; we had conversation with Hackney. 

By Mr. Conliff: 

Q. As I understand it, the conversation you are now 
referring to is conversation between the defendant 
14 Coates, and the defendant Hackney? A. That is 
right. 

Q. What was the conversation between Coates and Hack- j 
nev? A. Something to the effect that on this batch— 

Mr. Hawken: I object to this. 

The Court: Try to give it to the best of your recollection. 

The Witness: He said— i 

Q. By Mr. Conliff: Who said? A. The defendant Coates 
said, “We have got some good stuff this time.” 

Q. Did Hackney make any reply? A. He said, “Yes, 
it is better than that stuff we had Wore.” j 

Q. Now, I believe you testified that the defendant Coates 
and his woman companion left the premises? A. Yes, sir. j 

Q. How long did you stay on the premises after they left? 

A. I stayed there long enough for the man that I was with, 
John Mitchell, to complete his injection of this powder. 

Q. How long did that take ? A. About five or six minutes, 
maybe. 
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; 15 Q. Did anybody leave with you? A. John Mitchell 
left with me; he and I left together. 

Q. Where did you go when you left? A. We went to S 
Street, between Eighth and Ninth Street, to a store that 
was open there, near the alley. We had the $10 bill 
changed. 

Q. What kind of store was it; do you recall? A. More or 
less a delicatessen; just a neighborhood store. They sold 
i pop, and maybe a little meat, and so forth. 

Q. And at that time you got this $10 bill changed? A. 
Yes, sir, I had it changed. 

Q. What did you do after leaving that store? A. I took 
the change, myself; we walked outside; we met the defend¬ 
ant and this lady friend that he was with across the street, 
i They were waiting for us. I handed him $4. I had some 
conversation with him. 

Q. What was the conversation? A. I told him I was 
i going in the narcotics business, and I needed a supplier. 
I told him I liked a good supplier. I told him the supplier 
I had had bad narcotics, the narcotics were not strong 
enough. I told him we wanted good narcotics. He said, 
“Well, maybe I can fix you up; I can give you good nar¬ 
cotics. See me next week and I can fix you up. Now I 
don’t have time; I am with this lady.” 

Q. To whom did you hand this $4? A. To this defend¬ 
ant here, William Coates. 

16 Q. What was the purpose of handing the $4 to 
Coates? A. He had directed the man that had de¬ 
livered the narcotics to me, delivered the powder to me, 
! directed that man to have me or John Mitchell pay him 
on the outside. 

Q. Now, after you had this conversation with Coates about 
seeing him next week, what did Coates do, if anything? A. 
! He left; he and his lady friend walked away. He said he 
was going to get in his car. 

Q. What did you do? A. I was somewhat skeptical— 

Mr. Hawken: I object. 


9 


By Mr. Conliff : 

Q. Do not tell us what you thought. A. I was skeptical 
about walking— 

Q. You are repeating yourself. 

The Court: Do not say what you thought. 

The Witness: I walked back to the car where Agent Mc- 
Partland was waiting. 

By Mr. Conliff : 

Q. Did you have any transaction with Agent McPart¬ 
land? A. Yes, sir; I turned over the evidence, this I had 
purchased, to Agent McPartland. 

Q. What was the evidence that you turned over to him? 
A. It was five capsules containing a white powder. 

Q. What condition were they in when they were 
17 turned over to him: Were they in just separate cap¬ 
sules, or were they in any sort of container? A. 
They were in capsule form, and I believe they were wrapped 
in newspaper; they were wrapped in a paper. 

Q. Did you do anything with respect to the capsules? A. 
Yes, sir; I initialed them. I initialed the container, that 
is the paper that they were in. 

Q. What time was it that you handed these five capsules 
and a paper container bearing your initials over to Agent 
McPartland? A. Sometime after 1:30 and before two 
o’clock. 

Q. Now, at the time that you received these narcotics in 
these premises on Eighth Street, did the narcotics bear any 
Internal Revenue stamps ? A. No, sir, they did not; I saw 
none. 

Q. At the time that you accepted these narcotics from 
the co-defendant, Hackney, did you give Hackney a written 
order for those narcotics? A. No, sir, I did not. 

Q. What is your understanding of the words “written 
order?” A. My understanding of “written order form” 
is a form that should be furnished by anyone obtaining 
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IS n ^ Whl< ; h authonzes to deal in narcotics. 
Q. Who makes that requirement? A. That is the 
requirement of the Federal Government. 

Mr. Conliff : You may examine, Mr. Hawken. 

CROSS-EXAMINATION 

By Mr. Hawken: 

Q. Mr. Newkirk, do you have the witness John Mitchell 
here today? A. No, sir, I have not 

W S; ^ a 7 e you made an y attempt to have him here? A. 

XndS. made any d!rect attempt ’ 1 **ow 

Q. Yon say he is at the Health Center? A. Yes, sir, he is. 
Q. Sow do yon know that? A. Because we have the 
i knowledge that he is there. He went there voluntarily for 
a cure of narcotic addiction. 

' ™ en , did yoa last tear that he was there? A. Just 
here today, by word of mouth. 

MePartland Wh0Se m ° Uth d!d y °" ^ thatT A ' From A S ent 
1 d ° y ° D SPeI ' Ms Iast name? A - M-o-P-a-r-t- 

Q. Are yon sure abont the time? A. Positive 

19 O 7 °r r nt f CTe? A - Yes ’ sir ’ 1 am certain. 

, ,, D ° 7 on teI1 us from yow memory—you remem- 

that ei£t 14 ^ 1:30? A ' N °’ ^ notes to 

No Q s?not “ZiT** ^ y ° nr DOteS t0day ' We A. 

Q. When did yon last look at them? A. I looked at the 
notes when I thought the case was coming np before. 

Q. You have a distinct recollection that it was 1 =30 in the 
mommg? A. Yes, sir; about that. I said, about 1-30 

a w nTT H Was a few “““t® 8 one wa y or the other? 

A. Well, the transaction took some time. I looked at my 
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watch during the course of the transaction. It was one- 
thirty. 

Q. How long did the transaction take? A. It took ap¬ 
proximately a half-hour. 

Q. A half-hour. Let me see. You said that you went in 
the door with Mitchell ? A. That is correct. 

Q. And when you got in there, the defendant was using 
a needle, and that then the lady used a needle, and that then 
Mitchell used one; is that right? A. That is correct. 

20 Q. That took a half-hour? A. About that time; the 
transaction took a period of about a half-hour. 

Q. Will you tell us about what time you got there, and 
about what time you left ? You say you made the notes, and 
you referred to the notes. A. I received five capsules at | 
about one-thirty. I always notice my watch when I receive 
the evidence. I received that about one-thirty. So, I guess 
I must have gone up there a few minutes before that. 

Q. Did you make any record of the time you did go in? 

A. I made the record at the time I made the purchase, the 
time the narcotics were passed to me. 

Q. How long had you been there when the narcotics had 
been passed to you? A. Just a few minutes. 

Q. How many is just a few minutes? A. About five 
minutes, perhaps; four minutes. 

Q. You got the narcotics and you left immediately, didn’t 
you? A. Oh, no, sir. 

Q. You did not. Didn’t you pay for them then? A. I 
paid for them. 

Q. And gave the money to Hackney? A. Correct. 

21 Q. And the only other thing that was done was you 
say Mitchell borrowed the needle? A. That is cor¬ 
rect. 

Q. And injected something in his arm? A. Yes, sir. j 

Q. And then you left; isn’t that so? A. After Mitchell 
had completed his injection. 

Q. How long did it take him? A. I did not time him. 





Q. Can yon approximate it? A. Took him the time for 
two injections. 

! Q. Five minutes? A. I wouldn’t say. 

Q. But you say that Coates left before you left? A. 
Correct. 

Q. How much before? A. Oh, a short time before I left. 
Q. Can you tell us how long a short time is? You were 
there, and we were not. A. About five minutes, perhaps; 
five or ten minutes. 

Q. And the address of this store that you told us about 
is what? A. It is located on S Street, between Eighth and 
Ninth Streets, Northwest, Washington, D. C. 

22 Q. On S between Eighth and Ninth? A. Yes, sir. 
Q. There is an alleyway between Eighth and Ninth 

Street, isn’t there? A. Yes, sir. , 

Q. And that alleyway leads directly from 1738 Eighth 
Street to the store, doesn’t it? A. Across the street; 
yes, sir. 

Q. About how far is it? A. How far is it, did you say? 
Q. Yes. A half-block? A. Well, I wouldn’t say. It 
is within a block. 

Q. It is not two blocks away? A. Oh, no, sir; it is not 
two blocks away. 

Q. Were you, also, between six and seven o’clock on July 
1 in the evening— 

The Court: July 1? 

Mr. Hawken: I mean October 1. I do not know why I 
keep saying July 1. 

By Me. Hawken : 

Q. Were you also there between six and seven o’clock 
on October 1 in the evening? A. No, sir, I was not. 

Q. Do you know where you were? A. Where I was? 

Q. Between six and seven o’clock on October 1. 

23 A. Yes, sir; I was in Washington, D. C. 

Q. You were not at 1738 Eighth Street, North¬ 
west? A. No, sir. 
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Q. At that time you did not see the defendant? A. What 
time are you making mention of? 

Q. Between seven and eight. A. No, sir; I did not see 
the defendant at that time. 

Q. Were you with John Mitchell in the evening of October 
1 ? A. This purchase took place in the morning of October 
1 . 

The Court: He is asking you about the evening, now. 

The Witness: The evening of October 1—I am not certain. 

By Mr. Hawken : 

Q. Will you describe for us these quarters that you went 
into at 1738 Eighth Street? A. I was only in one room. It 
is a basement room. * It was not too bad. It had a bed in 
there; it had a table; several chairs; it had all the para¬ 
phernalia pertaining to injections of narcotics, as far as 
syringes, needles, and so forth are concerned. 

Q. How many needles did you see? A. I saw several 
needles and several syringes. 

24 Q. Were the needles in the syringes? A. No, sir; 

they were in a glass that they keep them in to keep 
them sterilized. 

Q. In which door did you go. The door you went into leads 
to where? A. Leads to the backyard. 

Q. Now, you say you gave Hackney $10; is that right? 
A. Yes, sir; that is correct. 

Q. And Mitchell gave him $10? A. Yes, sir; that is cor¬ 
rect. 

Q. You at no time gave Coates any money prior to the 
time you left the premises, 1738 Eighth Street? A. No, sir, 
I did not. 

Q. And Mitchell gave Hackney $10? A. Yes, sir, he did. 

Q. Then Hackney gave Coates $10; is that right? A. No, 
sir; that is not right. 

Q. Well, I have it here that you said on direct examina¬ 
tion that Mitchell could pay him the $4 owed Hackney? A. 
That is right. 
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Q. Isn’t that what happened? A. That is what I said. 
Q. Mitchell said to Hackney that he could pay Coates 
the $4 that Mitchell owed Hackney? A. That is not what 
I said. 

25 Q. Tell us what you said. A. I said defendant 
Coates here, told Mitchell and me that we could pay 

him the $4 after we got the change outside. 

! Q. The $4 that you owed Hackney? A. That I owed for 
the remaining narcotics. 

Q. Didn’t you say on direct examination that the money 
you owed Hackney—A. Hackney delivered the evidence to 
us. 

i Q. I am asking you what your testimony was. A. Yes, 
sir, that is what I said. 

Q. So that you never gave Coates the $10 to get change; 
is that right? A. No, sir. I did not give Coates any $10 
at all. 

Q. Who retained that $10 when you left the premises? 
A. Mitchell. 

Q. So, Coates did not go out of the place with you? A. 
No, sir, he did not 

i Q. Was he waiting in front for you? A. No, sir, he was 
not. 

Q. Were there any arrangements where the money was 
going to be changed? A. Yes, sir. He said he would wait 
for us on S Street between Eighth and Ninth Street 
Q. Until you went to the store and got the money 
changed? A. Until we came to him with the money that 
was owed. 

26 Q. Well, was he there in front of the store? A. He 
was across the street from the store. 

i Q. In sight of the store, and you could see him when you 
went in the store and when you came out? A. I saw him 
when I passed by him to go to the store. 

Q. Did you see Hackney give Coates another $4? A. 
No, sir. 

Q. Were you ever introduced to this woman that you 
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say was there ? A. I knew her from my undercover investi¬ 
gation, the activities during the time I was working. 

Q. Were you introduced to her there that night? A. No, 
sir, I was not. 

Q. What would you say her name is? A. I know her 
as a Doris Day. 

Q. Do you have her here today? A. No, sir, I do not 
have her here. 

Q. Do you know where Doris Day lives? A. No, sir, I 
do not. 

Q. You say she is a white woman? A. Yes, sir, she is. 

Q. Did you ever make any investigation to find out where 
she lived? A. No, sir, I have not. 

Q. Mr. Newkirk, isn’t it a matter of fact that when 
27 you were leaving that house at 1738 Eighth Street, 
that night for the first time you saw this defendant 
who was coming to the house? A. That is not a fact; no, 
sir. 

Q. And, further, at that time, didn’t he ask Hackney 
for his money? A. No, sir. 

Q. He never asked him for any money? A. I did not 
hear him, not in my presence. 

Q. And didn’t you see Hackney give him $4? A. No, sir. 

Q. Didn’t at that time Hackney say to Coates, “John 
Mitchell owes me $4. Have you got change for $10?” A. 
No, sir. 

Q. That did not happen? A. Absolutely not, not in my 
presence. 

Q. He was never asked if he had change for $10? A. 
Who? 

Q. Coates. A. No, sir; he never asked me if I had change. 

The Court: The question is the other way. 

By Mr. Hawken: 

Q. Did anyone ask him if he had change for $10? A. 
Will you state that, again? 


16 


Q. I say, didn’t Hackney ask Coates if he had 
28 change for $10? A. I did not hear him. 

Q. And didn’t you go immediately from there 
to the store and didn’t he go along with you? A. No, sir. 

Q. Was he standing in front of the store or across the 
street? A. Across the street from the store. 

Q. Where was the automobile that Mr. McPartland 
parked? A. It was parked on Ninth Street in the vicinity 
of R Street, Northwest, Washington, D. C. 

1 Q* Is that where you got out of it? A. In that vicinity; 
yes, sir. 

Q. And where was it when you next saw it? A. The same 
vicinity. 

Q. It stayed in Ninth Street, so far as you know, all the 

time? A. I did not know what happened to the car after 
I left. 

Q. You did not at anytime see it in Eighth Street? A. 
No, sir, I did not. 

Q. Now, this conversation that you said you had in 
Ninth Street, would it be after, you say, you gave this de¬ 
fendant $4? A. I had a conversation with the defendant; 
yes, sir. 

29 Q. Give us in your own words what that conversa¬ 
tion was. A. Had a conversation with the defendant 
on S Street. I told him that I wanted to go into that, that 
I was in the narcotics business, and I wanted some better 
narcotics, and I told him that I wanted a supplier, that the 
supplier I had did not have very good narcotics, and I asked 
him if he could supply me. He told me, Yes, to see him 
net week; if I saw him next week he would take care of me, 
as far as any narcotics I wanted were concerned. 

Q. Did he say where you were to see him? A. Get in 
touch with him through the same location, through Maurice 
Hackney. He told me that Maurice Hackney worked for 
him, and we could easily get in touch with him through 
Maurice Hackney. 


17 


Q. Did you go back the next week? A. I went back; yes, 
sir. 

Q. Did you see him? A. Pardon? 

Q. Did you see him the next week? What day did you 
go back the next week? A. I went back there and he said 
he could not get in touch with him, or something. I did not 
have time to follow it up. 

30 Q. Did you see this defendant? A. No, sir, I did 
not see him. 

Q. Who was with you when you went back? A. I went 
back alone. 

Q. And you did not have time to follow it up? A. No. 
That was before the series of raids that we made here, and 
we had quite a bit of undercover work we had done and a 
lot of paper work to do. We had quite a bit of that to do, 
as far as search warrants, and things like that. I did not 
have time to work that through. 

Q. Do you know when this defendant was arrested? A. 
Yes, sir; I know when he was arrested, about. 

Q. WTien? A. He was arrested about October 19, the 
morning of October 19. 

Q. During those nineteen days, it is your testimony that 
because of your paper work, you did not have an oppor¬ 
tunity to go—A. I did not have the opportunity. 

Q. —to see whether or not you could buy narcotics from 
him? A. I did not have an bpportunity to completely de¬ 
velop this particular case as I would wanted to have done. 

Q. I see. 

That is all. 

31 REDIRECT EXAMINATION 

By Me. Conliff: 

Q. Do you know how many narcotic defendants were 
arrested on or about October 19? A. I would say, about 
thirty or forty, I imagine. 
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i Q. Was there any reason for not arresting this defendant 
from the time of the transfer of narcotics, which occurred 
i on October 1, and his arrest on October 19 ? A. Yes, sir. 

Q. What was the reason? A. It would have hampered 
our undercover investigation, as far as I am concerned. 

Mr. Conliff: That is all. 

RECROSS-EXAMINATION 
By Mr. Hawken: 

Q. You say the man invited you back to buy narcotics. 
Don’t you think we would be in better position here, if you 
had gone back and bought them? A. You are asking my 
opinion? 

Q. Yes. A. I do not know. All I know is enforce the 
law, as I see it, and as I have occasion to do. 

Q. And all you did about this matter was to go back on 
one occasion and the man said that Coates was not 
32 there, and you did not more about it? A. That is 
all I could do. I did not have the time. I had quite 
a bit of work. 

I Q. And your time was nineteen days from the first to the 
nineteenth? A. Yes, sir. I had other investigations. I 
have quite a number, not only in Washington, but in other 
cities, too. 

Q. Were you in all of these cases that Mr. Conliff told 
you about—thirty-odd? A. Most of them. 

Q. Haven’t you made a mistake about your testimony 
in this case? A. No, sir, I have not. 

Q. You did not have it confused with any other case? 
A. Absolutely not. 

Mr. Hawken: That is all. 

Mr. Conliff: I have no further redirect, but I have the 
permission to recall this witness. 

The Court: That is by agreement. 

The Court will take a five-minute recess, 
i (Whereupon a short recess was taken.) 
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The Court: All right. Proceed. 

Mr. Conliff: If I may, I would like to recall Mr. Newkirk. 
Dr. Speer is available now. 

33 Whereupon— 

WILLIAM H. NEWKIRK 

was recalled as a witness on behalf of the Government and, 
having been previously sworn, was examined and testified 
further as follows: 

DIRECT EXAMINATION (continued) 

By Me. Conliff: 

Q. Mr. Newkirk, I now show you a piece of what appears 
to be newspaper containing some object. Would you open 
it and look at it, please ? A. Yes, sir. 

This is the newspaper that I initialed on the occasion 
that I was just talking about. 

Q. Do your own initials appear on that newspaper! A. 
Yes, sir; the initials and the date. 

Q. What is in that newspaper? A. What appears to be 
five capsules. 

Q. At the time, I believe you testified your turned those 
five capsules over to Agent McPartland; are they in the 
same condition as to what they were when you turned them 
over to the agent? A. No, sir. 

Q. What is the difference? A. They contained a powder 
when I turned them over to him. 

34 Q. Is this the same piece of newspaper you turned 
over to Mr. McPartland? A. Yes, sir. 

Mr. Conliff: May this be marked Government Exhibit 
1 for identification? 

The Court: All right. 

Mr. Conliff: It is not necessary to physically mark it. 
The Court: What is No. 1; the newspaper? 

Mr. Conliff: No. 1 is the newspaper. We can call the 
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contents 1-A, -B, -C, -D, and -E, if it meets with you Honor’s 
approval. 

The Court: That is all right. 

(Whereupon, the document and the material above re¬ 
ferred to were marked Government’s Exhibits 1, 1-A, 1-B, 
1-C, 1-D, and 1-E, respectively, for identification.) 

Mr. Conliff: You may examine, Mr. Hawken. 

, CROSS-EXAMINATION 

By Mr. Hawken : 

Q. Is this the piece of paper you got them in? A. No, 
sir. He handed them to me in my hand. I tore the paper 
off, myself, of a piece of paper he had there, and wrapped 
them, myself. 

Q. Where did you get the piece of paper? A. From a 
i piece of paper in that basement room in which I made the 
purchase. 

35 Q. What did you tell us the mud was on? A. The 
mud was on the larger package, and that contained 
his supply of narcotics. He had a very large supply that 
he brought in. 

Mr. Hawken: No further questions. 

Mr. Conliff: May the witness step down? 

The Court: Yes. 

(Witness excused.) 

Mr. Conliff: Mr. McPartland. 

Whereupon— 

, J. F. McPARTLAND 

was called as a witness by and on behalf of the Government, 
and having been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mr. Conliff : 

i Q. Would you state your full name, please? A. Joseph 
F. McPartland. 
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Q. That is M-c-P-a-r-t-l-a-n-d. A. That is correct. 

Q. Mr. McPartland, what is your occupation? A. Fed¬ 
eral Narcotic Agent. 

Q. How long have you been employed in the Federal 
Narcotic Bureau ? A. About eighteen months. 

Q. Do you know Special Agent William H. New- 

36 kirk? A. Yes, sir. 

Q. Did you see Special Agent Newkirk on the early morn¬ 
ing of October 1 of last year? A. Yes, sir; I was with him. 

Q. Was anyone else with him at that time? A. Yes, sir. 

Q. Who? A. A man by the name of John S. Mitchell. 

Q. Where were you when you saw these two men to¬ 
gether; that is, Agent Newkirk and John Mitchell? A. I 
would say, on Ninth Street, about R Street, in a Govern¬ 
ment automobile. 

Q. Did anyone leave the automobile? A. Yes, sir. 

Q. Who? A. Agent Newkirk and Mr. Mitchell. 

Q. And what time did they leave the automobile? A. I 
would say, about twenty minutes past one, or a quarter-past- 
one; sometime shortly after one. 

Q. Where were you parked? A. Parked on Ninth Street 
at about R. 

Q. Did you see Agent Newkirk again? A. Yes, sir. 

Q. What time? A. I would say, approximately in 

37 fifteen or twenty minutes. 

Q. Did you see John Mitchell again? A. Yes, sir. 

Q. When did you see him? A. At the same time I saw 
Agent Newkirk. 

Q. Did you have any conversation—do not tell us what 
it was—with Agent Newkirk at the time you saw him again? 
A. Yes, sir. 

Q. Did he give you anything? A. Yes, sir. 

Q. What? A. He gave me five capsules containing a 
white powder wrapped in a piece of newspaper. 

Q. Showing you what has been marked Government’s 
Exhibit No. 1, 1-A, 1-B, 1-C, 1-D and 1-E, have you ever 
seen that before? Look at it carefully. A. Yes, sir. 
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Q. Where did you see it for the first time? A. On the 
i morning of October 1. It was about half-past-one or a 
i quarter-of-two, I imagine. It was in the Government auto¬ 
mobile at Ninth and R Streets. 

Q. How do you identify that as the same one you saw 
| then? I put my initials on it, and I put the date, 
i Q. Do the initials and date appear there now? 

i 38 A. Yes, sir; and that is my handwriting, 
j Q. What did you do with Government Exhibit No. 

i 1, 1-A, 1-B, 1-C, 1-D and 1-E after you received it from 
Agent Newirk? A. I kept it in my possession until the 
, next morning, at which time I placed it in the envelope, in 
the presence of Agent Newkirk. 

Q. Showing you a certain envelope that has been opened, 
would you look at it? A. That is the envelope in which I 
placed the exhibit. 

Mr. Conliff: May that be marked Government Exhibit No. 
2 for identification? 

The Court: Yes. 

, (The envelope above referred to was marked Govern¬ 
ment’s Exhibit No. 2 for identification.) 

By Mr. Conliff : 

Q. Did you put the piece of newspaper inside of there, 
too? A. Yes, sir. 

Q. And the five capsules you referred to? A. Were 
wrapped in the newspaper. 

Q. WTiat did you do after you placed them inside of that 
envelope? A. I sealed the envelope, placed my name on 
it, and the date, and it was initialled by Agent New¬ 
kirk. 

39 Q. Was that envelope torn there at the time you 
placed Exhibit 1, -A, -B, -C, -D, and -E, in there? 
A. No, sir. I sealed the locks here (indicating). 

Q. Can that envelope be opened without destroying those 
locks? A. Not unless you open it this way; I mean, cut it 
open. 
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Q. At the time you received the five capsules from Agent 
Newkirk, did they have any Internal Revenue stamp on 
them? A. No, sir. I examined them in the automobile. 

Q. Did the piece of newspaper have any Internal Revenue 
stamp on it? A. No, sir. 

Q. What did you do with this which has been marked 
Government Exhibit No. 2 for identification, which was 
sealed at the time—what did you do with it after you sealed 
it? A. I placed it in the safe in our office until such time 
as I had an opportunity to deliver it to the U. S. Chemist 
at the Internal Revenue Building. 

Q. Who was the chemist you delivered it to? A. Albert 
A. Spear. 

Q. Do you recall what date you delivered it to him? A. I 
believe it was on the eleventh of October. 

Mr. Conliff: You may examine, Mr. Hawken. 

40 If the Court please, at this time I will formally 
offer in evidence Government’s Exhibit No. 1, 1-A, 
1-B, 1-C, 1-D, and 1-E, and Government’s Exhibit No. 2. 

The Court: Any objection? 

Mr. Hawken: I think they should wait until the chemist 
has testified, if Your Honor please. 

The Court: The exhibits that are offered do not have 
any material in them. I suppose we should defer it, pos¬ 
sibly, until it is traced back. 

Mr. Conliff: I have no objection. 

The Court: I will just reserve ruling on that offer for 
the moment. 

Mr. Conliff: Very well. I have completed my direct 
examination. 

Mr. Hawken: I have no questions. 

(Witness excused.) 

Mr. Conliff: Dr. Spear. 


Whereupon— 
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ALBERT A. SPEAR 

was called as a witness by and on behalf of the Government, 
and being first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
By Mb. Conliff: 

Q. Would you state your full name? A. Albert A. 
Spear. 

41 Q. Where are you employed? A. Chemist, Bureau 
of Internal Revenue. 

Q. How long have you been employed as a chemist at 
the Bureau of Internal Revenue ? A. Thirty-one years, the 
first of February. 

Mr. Conliff: If the Court please, I understand that Mr. 
Hawken, counsel for the defendant, and counsel for the 
government, will stipulate that Dr. Spear is qualified as an 
expert to testify on chemical analysis. 

The Court: That being conceded and agreed to by counsel, 
the jury will understand that the doctor is a qualified expert 
in that line of work and may give opinion evidence. 

i 

By Mb. Conliff: 

Q. I am showing you an envelope, which has been marked 
Government Exhibit No. 2 for identification, and will ask 
you to look at it, sir? A. Yes, sir. 
i Q. Have you ever seen that before? A. Yes, sir. 

Q. Where did you first see it? A. In the laboratory. 

Q. From whom did you receive it? A. Agent McPart- 
land. 

Q. How do you know that is the same envelope ? A. Be¬ 
cause I have notations on it; the date. 

42 Q. What condition was it in when you received it? 
A. Sealed. 

Q. Who broke the seal? Excuse me—I will withdraw that 
question. 
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Do you know who made this rip in the top of the envelope ? 

A. Yes, sir. 

Q. Who? A. I did. 

Q. For what purpose? A. To get out the contents. 

Q. What contents did it contain? A. Contained five cap¬ 
sules of heroin nitrochloride and milk sugar, three-quarters 
of a grain each. 

Q. Showing you what has been marked Government’s 
Exhibit No. 1 for identification and Government’s Exhibits 
1-A, 1-B, 1-C, 1-D, and 1-E, have you ever seen that before? 
A. Yes. 

Q. Where? A. Inside of this envelope. 

Q. What did you do after you opened the envelope and 
took the contents out? A. Made an analysis. 

Q. What did your analysis reveal? A. Five capsules of 
heroin hydrochloride and milk sugar. 

43 Mr. Hawken: I object. 

The Court: What is the objection? 

Mr. Hawken: If Your Honor please, I submit he should 
tell us how much hydrochloride was in the capsule and how 
much sugar— 

The Court: I think he did. Anyway, you can certainly 
bring that out. He can testify what his analysis showed. 

By Mb. Conliff : 

Q. Did you make an individual analysis of each of these 
five capsules or did you mix the contents together and 
then make your analysis? A. Each one. 

Q. Showing you Government’s Exhibit 1-A, 1-B, 1-C, 1-D, 
and 1-E, which are five capsules, at the time you received 
them, were they in that condition (indicating)? A. No; 
they were full. 

Q. What does this heroin hydrochloride look like? A. 
It looks like milk sugar, just a powder. 

Q. It is white, as I understand it? A. Yes. 

Q. As I understand it, you analyzed each one of those 
capsules separately? A. Yes, sir. 


26 


Q. What did your analysis of each of them show? A. 
Contained three-quarters of grain of heroin hydrochloride 
and milk sugar. 

44 Q. What is milk sugar? A. It is a substance used 
i to adulterate or used as a mixer. 

Q. It is usually mixed with narcotics that you analyze? 
A. Yes, quite frequently. 

Q. Now, after you made your analysis of these five cap¬ 
sules, did you have any of the narcotic left over, or did your 
analysis consume the entire quantity? A. Consumed it all. 

Q. Wliat did you do with the five empty capsules after 
! you completed your analysis ? A. They are here. 

Q. Did you put them back in that envelope? A. Yes, sir. 
Q. Who kept them? A. I did. 

Q. Did you turn them over to anybody? A. No, sir. 

Q. Did there come a time when you did turn them over 
to somebody? A. To you, just now, before I came in the 
court. 

i Q. How long ago ? A. Oh, I guess, about fifteen minutes 
ago. 

i Mr. Conliff: At this time, if Your Honor please, I for¬ 
mally move that Government’s Exhibit No. 1, 1-A, 

1 45 1-B, 1-C, 1-D and 1-E, and Exhibit 2, be received. 

The Court: Any objection? 

Mr. Hawken: I would like to ask a few questions. 

The Court: You may. 

1 CROSS-EXAMINATION 

By Mb. Hawken: 

i Q. You say you received five of those capsules? A. Yes. 

' Q. Didn’t it occur to you that it would be the best part 
of wisdom, maybe, to save one of them, that maybe the de¬ 
fendant would like to make an analysis of it? A. Never 
had it occur before; no, sir. 

Q. But you used all five of them, individually? A. That 
is right. 
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Q. And you used all the contents of the capsule ? A. That 
is right. 

Q. Were these capsules, at the time you say you received 
them, approximately full? A. Yes. 

Q. Tell us in some detail about your chemical analysis, 
what you did? A. Well, it is a routine. 

Q. In this case, what you did? A. You use Mayers and 
Wagners as free agent, and if you do not find a pre- 

46 cipitate with Mayers and Wagners, there is no worry, 
you do not have narcotics. You try formaldehyde 

sulfuric acid reagent to see if it is opium alkaloid. 

The Court: A little louder. 

The Witness: I have a cold. 

The Court: Do the best you can. I will not hold you in 
contempt, if you cannot do any better. 

The Witness: Then you run crystals on it. 

By Mr. Hawken : 

Q. Did you do all of those things in this case? A. Yes, 
sir. 

Q. Why did you run the crystals? A. Well, from experi¬ 
ence, we know, if we just run one test, the attorney for the 
defense will want to know why we did not do it another way. 

Q. And did you do that to the same substance? A. Beg 
your pardon? 

Q. Did you do that to the same substance? A. Yes. 
Sometimes, one capsule will not have any narcotics in it. 
Q. Was that the fact in this case? A. No. 

Q. Did the substance diminish each time that you made 
the new analysis, the powder that you say was turned over 
to you? A. Surely; it diminished until there was not any 
left. 

47 Q. Did you use 25 per cent on each of these tests 
that you gave ? A. I could not say how much on each 

one I used. 

Q. All right, doctor. You say it contained sugar? A. 
Milk sugar. 
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Q. And milk sugar is really a powdered milk, isn’t it? A. 
That is right, from milk. 

Q. And heroin—tell us how much milk sugar it contained 
and how much heroin? A. We do not make quantitative 
analyses on anything less than 15 grains. 

Q. Less than 15 grains? A. That is right. 

Q. Well, is it your testimony that the amount of heroin 
here with this milk sugar—can you say what proportion 
it was? A. No, sir. 

Q. It might have been one to a thousand? A. It is pos¬ 
sible. It runs anywhere. 

Q. Well, tell us, finally, how you can tell that there is 
any heroin at all in the substance ? A. I just went through 
it. 

Q. Which test finally decided that for you, if any of them 
did? A. The crystals. 

48 Q. What did the crystals show? A. Showed it was 
heroin. 

Q. Showed that what was heroin? A. That there was 
heroin in those capsules. 

Mr. Hawken: That is all. 

REDIRECT EXAMINATION 
By Mb. Conltff : 

Q. Did your analysis show that each of these five cap¬ 
sules did contain a drug known as heroin chloride ? A. Yes, 
sir. 

Q. Is that one of the drugs contained in the Harrison 
Narcotics Act? A. Dirivative of opium. 

Q. Is it one of the drugs contained in the Harrison Im¬ 
port and Export— A. (Interposing) I do not know any¬ 
thing about the legal— 

The Court: Don’t the statutes deal with it as derivative 
of opium? 

Mr. Conliff: Yes, sir. 

That is all. 
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Mr. Hawken: That is all. 

(Witness excused.) 

Mr. Conliff: That is the Government’s case, if the Court 
please. 

I understand the exhibits have been received? 

49 The Court: No, they have not. 

Is there any further objection to the admission of 
those exhibits? 

Mr. Hawken: Can we come to the bench, Your Honor? 
The Court: Yes. 

(The following proceedings were had at the bench, out 
of the hearing of the jury:) 

Mr. Hawken: It appears to me that the Government 
should be required to show how much narcotic substance 
there was in these powders; but they never do, apparently. 
He says he would have to have 15 grains. I think the de¬ 
fendant is entitled to— 

The Court: I might be good practice—I am not certain 
on that—but, at the same time, it does not render the 
matter inadmissible, does it? I mean, the statute denounces 
the traffic in that drug. It doesn’t make it dependent upon 
the percentage of that in any adulterant. 

Mr. Hawken I guess that is so. All right. 

(Whereupon counsel resumed their places at the counsel 
table, and the following proceedings were had:) 

The Court: Let the exhibits be received. 

(Thereupon, Government’s Exhibits 1,1-A, 1-B, 1-C, 1-D, 
1-D, and 2, were received in evidence.) 

The Court: The Court understands that the Govern¬ 
ment has rested? 

50 Mr. Conliff: Yes, sir. 

Mr. Hawken: Is Your Honor going to proceed 

further? 

The Court: I think we shall, until one o’clock, unless 
there is some reason for otherwise. If there is good reason 
why we should do it differently, I certainly will. 

Mr. Hawken: If the Clerk will call my office and tell 
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them I will not be there, all right. I have an appointment 
at twelve-thirty. 

The Court: Do you want me to adjourn now? 

Mr. Hawken: No, that is all right. 

Mr. Coates, will you take the stand. 

WILLIAM COATES, 

the defendant herein, called as a witness in his own behalf, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT EXAMINATION 
By Mr. Hawken: 

Q. What is your full name? A. William H. Coates. 

Q. Will you talk a little louder? 

By Mr. Hawken : 

Q. And where do you live? A. 1031 Tenth Street, North¬ 
east. 

Q. Are you familiar with the premises of 1738 Eighth 
Street, Northwest? A. Yes, sir, I am. 

51 Q. What connection do you have with those prem¬ 
ises? A. I own it. 

Q. Do you know the defendant Hackney? A. Yes, sir. 

Q. Some months prior to October 1 of last year, did 
Hackney become a tenant there? A. Yes, sir. 

Q. Tell us what the arrangement was? A. Twenty dol¬ 
lars a month. 

Q. What part of the premises did he rent? A. The 
cellar part, two rooms. 

Q. How was that rent paid? A. Well, sometime he 
paid in parts. 

Q. When was it due? A. The first of the month. 

Q. Did you go to those premises on the first of October 
last? A. Yes, sir. 

Q. At what time of day or night was it? A. Around 
about seven-thirty or eight o’clock. 
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Q. Would that be a.m. or p.m., daytime or nightime? A. 
It was in the evening. 

Q. Why did you go there? A. I went there to collect 
my rent. 

52 Q. And had any rent been paid? A. No, sir. 

The Court: Mr. Hawken, let me get something 

clear: I think it will help the jury, and me, too. When he 
says, seven o’clock in the evening of October 1, is that your 
understanding of after the time that this other witness 
testified, not before? 

Mr. Hawken: That is my understanding. 

The Court: Is that the night of October 1 or night of 
September thirtieth? 

Mr. Hawken: Let’s see if I can straighten it out. 

By Mr. Hawken: 

Q. Were you going to collect the rent the last day of 
September or first day of October? A. On the first day 
of October. 

Q. And this was on the first day of October? A. Yes, 
sir. 

Q. In the evening of that day, between seven and eight 
o’clock, that you went there? A. Yes, sir. 

Q. Had you been there on September 30, the day before? 
A. No, sir. 

Q. Had you been there prior to seven or eight o’clock on 
October 1? A. Yes, sir. 

Q. Had you been before that day, I am asking you? 

53 The Court: Before that time, on that day? 

The Witness: No, sir. 

By Mr. Hawken: 

Q. Were you there after that time? A. No, sir. 

Q. Tell us what happened when you went there to 1738 
Eighth Street? A. I walks in the house, and Hackney and 
John Mitchell and another fellow were then there. I 
didn’t know the other fellow. When I went in, I asked 
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Hackney, “Have you got any money for me?” Hackney 
said, “Yes.” He run his hands in his pocket and he pulled 
out $4, and he gave it to me. I said, “Is that all the money 
you got?” He said that Johnny Mitchell owed him $4. He 
said, “Have you got change for $10?” I said, “No, I don’t 
have change, but you can go over to the store and get the 
change.” Hackney said, “That is just where we was get¬ 
ting ready to go to get it changed before you come in.” I 
said, “That is all right, you don’t have to go over there and 
get it changed; I will walk over there with Johnny 
Mitchell, if it is all right with him, and he can give me the 
$4.” And Johnny Mitchell said that it was all right with 
him, if it was all right with Hackney. Hackney said, “It 
is all right with me.” So, he said, “That makes $8 I done 
paid you.” Me and Johnny Mitchell and with the other 
fellow goes on out the alley and then they goes 
54 in the store, and I stands on the outside of the store. 

When Johnny Mitchell come out the store, he give 
me the $4, and then he asked me, “Willie, have you got 
a place where you can let me have?” I said, “No, Johnny, 
I don’t have any place now.” I said, “I ain’t got but three 
places.” I said, “Hackney got one of them and Hightower 
got the other one at Swann Street,” and I said, “My home.” 
But, I said, “If I hear of anything,” I said, “I will let 
you know it.” He said, “How am I going to get in touch 
with you?” I said, “Either at home or come past the 
comer.” That is all that was said, and I ain’t never seen 
him since. 

Q. Were you there in those premises, at one-thirty in the 
morning of that day that you have just been talking about, 
with a white woman? A. No, sir. 

Q. And using the syringe to put something in your 
arm? A. No, sir. 

Q. Did you have any other conversation with Hackney 
or Mitchell or Newkirk there in the premises, 1738 Eighth 
Street? A. No, sir. I didn’t have no conversation with 
nobody but Hackney, just about my money. Then, when 
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we got out in the street, Johnny Mitchell was asking me 
about a place, and that was all. 

55 Q. Did you come out and wait for them? A. No, 
sir; all three of us went out together; because I 

know Johnny Mitchell, and it was after he told me I could 
get the $4 from Johnny Mitchell—I wasn’t going to let 
Johnny Mitchell get out of my sight. 

Q. Was there any woman with you when you went across 
the street? A. No, sir; wasn’t nobody but us three. 

Q. Are you a married man, living with your wife? A. 
Yes, sir; wife and child. 

Q. Did you ever have a conversation with Newkirk about 
one-thirty a.m. on October 1 in Ninth Street, in which you 
told him to come to see you the next week? A. No, sir. 

Q. And that you could get him some narcotics? A. I 
never remembered seeing him before in my life, only at the 
time that I got locked up. That is the onliest time I re¬ 
member seeing him. Then, when I got locked up, they 
carried me up in the building, and the fellow asked me, 
“Do you know this fellow?” and I said, “No, I don’t know 
him, but he looks like a fellow that hangs around the pool- I 
room.” But, I said, “He ain’t the one, because he has a 
smoother face than the fellow that hangs around the pool- | 
room.” I 

Q. How long were you in 1738 Eighth Street? A. I 
wasn’t in there no longer than to ask Johnny 

56 Mitchell, ask Hackney for my money, and then he 
give me $4, and told me Johnny Mitchell owed him 

ten. He asked me if I would go over to the store, would it 
be all right for him to give me the money; and he said it 
would be all right for him if it was all right with Hackney. | 
Q. How did you get to the store? A. All three of us 
came out the back way and walked right across the alley. I 
Q. Did you on that day see Hackney give to Newkirk 
or to Mitchell any capsules? A. No, sir. When I come 
in, they was getting ready to go out, as Hackney said, to 
get the change for the $10. 
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Q. Did you have anything to do with any narcotics there 
that night? A. No, sir. 

Q. Did you know that any were being used or sold? A. 
Wasn’t none showed up, not at all; wasn’t no conversation 
about no narcotics or nothing. The onliest conversation 
there was, I made it, myself. 

Mr. Hawken: Your witness. 

CROSS EXAMINATION 

By Mr. Conleff: 

Q. You say that three of you left that address on Eighth 
Street, and crossed the alley. Who were the three? A. 
Me, Johnny Mitchell, and the other fellow. 

57 Q. Who was this other fellow you are talking 
about? A. I didn’t pay any attention to him. 

Q. Was that Agent Newkirk, who testified here today? 
A. I couldn’t say it was him or I couldn’t say it wasn’t. 
I wasn’t introduced to him or I didn’t look at him, or 
nothing. 

Q. How long were you in these premises? A. No longer 
than I asked Hackney for my money, and he give me $4 
and told me Johnny Mitchell owed him $4. 

Q. Was that night or daytime? A. It was just about 
dark or a little after dark. 

Q. And you had already received $4 from Hackney 
towards the rent money? A. Yes, sir. 

Q. And Hackney told you that Johnny Mitchell was go¬ 
ing to pay you the other $4? A. No, he didn’t say he was 
going to pay me. He said he owed him $4, and then he 
asked me, did I have change for $10. 

Q. Who asked you that? A. Hackney asked me, did I 
have change for $10, and I said, “No, I haven’t got change 
for $10, but you can get it over at the store.” And then, 
when I said, “You can get it over at the store,” that is 
when Hackney said, “That is where we was getting 

58 ready to go, over to the store.” I said, “That is 
all right, you don’t have to go over there and get it 
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changed with him, if you don’t want to.” I said, “I will 
go over there and get it changed, and he can give me the 
$4 if it is all right with you.” And Johnny Mitchell said, 
“Yes, it is all right with me, if it is all right with Hackney.” 

Q. When did you first find out that Mitchell had the $10? 
A. Was no sooner than Hackney told me. 

Q. And did Hackney go over to the store with you? A. 
No, sir. 

Q. WTiy did this unknown man go over to the store with 
you? A. I don’t know. I imagine, because him and Johnny 
was together, I guess. 

Q. How long have you known Johnny? A. Oh, I been 
knowing Johnny for about six or seven years, just knowing 
him. 

Q. Did you try to get him here today as a witness? A. 
No, sir. 

Q. How about Hackney; how long have you known Hack¬ 
ney? A. About six months, I guess. 

Q. How long was he a tenant at your place? A. Two 
months. 

Q. Did you try to get him here today as a wit- 
59 ness? A. He is locked up. 

Q. You knew where he was locked up, didn’t you? A. 
Yes, sir. 

Q. Did you subpoena him to come here as a witness? A. 
No, sir. 

Q. He is the one that you say that owed you the money 
for rent? A. Yes, sir. He told Mr. Newkirk and all of 
them that he rented from me. 

Q. When did he tell Mr. Newkirk that ? A. That is what 
was said at the Commissioner’s office. Down there, I asked 
him what they got me locked up for, and he said, “I don’t 
know.” He said, “I told him I rent the place from you 
and that you come there for money.” 

Q. You supplied him with heroin? A. No, sir. 

Q. Did you have conversation with Agent Newkirk on 
the early morning of October 1, telling him that you could 
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get good narcotics that were not diluted too much? A. I 
ain’t never had no conversation with Mr. Newkirk. 

Q. Didn’t you have a conversation with Hackney in the 
house and saying, “These are pretty good narcotics?” A. 
No, sir. 

Q. Are you the same William Coates that was convicted 
of violating the National Prohibition Act in 1939? 

60 A. Yes, sir. 

Q. Are you the same William Coates that was con¬ 
victed of the violation of the Harrison Narcotics Act on 
May 3, 1938? A. Yes, sir. 

Q. Are you the same William Coates who was convicted 
of gambling on February 24, 1942? A. Yes, sir. 

Mr. Conliff: That is all. 

The Court: Any further examination? 

Mr. Hawken: No. 

The Court: Any further witnesses? 

Mr. Hawken: No, sir. 

The Court: Any rebuttal? 

Mr. Conliff: No rebuttal. 

The Court: I think we had better take the recess now, 
so as not to split the argument. 

Come to the bench. 

(Whereupon counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

The Court: There aren’t any special instructions, other 
than what the offense is, and the general charge, and the 
one about previous conviction? 

Mr. Hawken: No. 

Mr. Conliff: I think, your Honor, we should have 

61 a little definition of the Narcotics Act. 

The Court: Oh, yes. I think I can give that pretty 
well from the indictment, itself. There is no doubt but 
that follows in the line of the statute. 

There is a presumption that probably they should be 
instructed about possession, that possession is prima facie 
proof of importation without authority. 
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Mr. Conliff: Yes, sir. Also, that unexplained possession 
is prima facie presumption that there was transfer of sale 
or purchase. I don’t think that applies to the Narcotics 
Act, but the Export and Import count. 

The Court: That is the one I was thinking of. 

• #•••••••• 

63 AFTER RECESS 

(The trial reconvened at two o’clock p.m.) 

The Court: Are we ready to proceed with the case on 
trial? 

Mr. Conliff: Yes, Your Honor. 

Mr. Hawken: Yes, Your Honor. 

(At this point in the trial, the arguments of counsel 
were made to the jury, which parts are not made a part 
of this record, as same were not ordered by counsel.) 

CHARGE OF THE COURT 

The Court: Now, members of the jury, this defendant 
is charged in an indictment with certain offenses set forth 
in three counts. 

The applicable statute of Congress that is in force in 
this jurisdiction, relating to the charges here, provides 
that, “It shall be unlawful to sell, purchase, dispose of, or 
distribute any derivative of opium not in the original 
•stamped package or from the original stamped pack¬ 
age . . .” 

It is charged in the first count that this defendant is 
•guilty of that offense—all with respect to these transac¬ 
tions of heroin on October 1, 1949. 

The second count charges a violation of the statute which 
provides that it is unlawful to sell, barter, exchange or 
give away any derivative of opium not in pursuance 

64 of a written order, which is provided in the statute 
to be given where legal sales of this substance are 

made. 

The third count charges a violation of a statute which 
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provides that it is unlawful to facilitate the concealment and 
sale of a derivative of opium which has been imported 
into the United States contrary to law. 

Now, all of those things, as I say, relate to the transac¬ 
tion about which evidence has been given in this case, 
which is said to have occurred on October 1,1949, the three 
counts being with respect to three statutes that all relate 
to different aspects of dealing in a derivative of opium. 

Now, it is further the law that the unexplained possession 
of a derivative of opium gives rise to a presumption that 
that derivative of opium there involved was imported 
into the United States contrary to law. So, then, if you 
find that there was an unexplained possession of a de¬ 
rivative of opium on this occasion, there may be inferred 
from that that such opium was unlawfully imported into 
the United States as charged in the third count. 

Now, to be guilty of the offenses here charged, one 
must do these things which are charged in the indictment 
to be unlawful. That means, one must personally do them 
or one must aid, abet and encourage another to do those 
things that are said to be unlawful and charged here. 
65 As has been said, the mere presence of a person, 
when someone else is doing these things, is not 
enough to constitute that person’s guilt of such offense 
that lias been committed by another person. If one in any 
way aids, encourages, or stands ready and willing, with 
the intention to aid and encourage or facilitate the com¬ 
mission of an offense by another, then that person so aid¬ 
ing, encouraging or facilitating the commission of the crime 
by another person is, himself, guilty of that offense. But, 
of course, he must be knowingly and intentionally aiding 
or willing to aid and encourage the other in doing it. It 
cannot be an innocent act on his part to be made guilty of 
the illegal act on the part of the other. 

Now, then, I think that sufficiently describes the offenses 
here involved for you to understand them and to proceed 
to a consideration of whether this defendant is guilty or 
not guilty of such offenses. 
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In approaching that problem, you must bear in mind 
certain principles of law, the foremost of which, perhaps, 
is that you must bear in mind that every person, including 
this defendant, charged with crime is presumed to be inno¬ 
cent. Now, that presumption attaches to him when the 
charge is made, and remains with him throughout the trial, 
and in your consideration of the case, and it compels a 
verdict of not guilty unless that presumption of innocence 
is overcome by proof which satisfies you of his guilt 

66 beyond a reasonable doubt. 

The burden of proof is on the Government. The 

defendant does not have to prove himself to be innocent. 

Before he can be convicted, the Government must prove by 

competent evidence that he is guilty and must prove it 

bevond all reasonable doubt. What do I mean bv reason- 
• * 

able doubt? That does not mean simply an imaginary or 
a possible or a speculative doubt. That kind of a doubt 
might attach to any human transaction. It means a sub¬ 
stantial doubt. It means the kind of a doubt which, if you 
had respecting the affairs of your ordinary life of a more 
serious nature, would give you pause, make you hesitate, 
and honestly question whether the matter under considera¬ 
tion is so or not so. 

Now, if you have that kind of a doubt respecting the 
guilt of this defendant, respecting his participation in the 
offense, respecting the existence of any of the necessary 
elements constituting the offense, or respecting the truth 
of any fact or facts from which you make an inference of 
guilt, I say, if you have that kind of a doubt respecting 
any of those things, then you have a reasonable doubt, and 
it is your duty, under the law, to give the benefit of that 
doubt to the defendant, and find him not guilty. 

If, on the other hand, you believe the particular matter 
under consideration—I mean, any of those things I have 
just mentioned, the guilt of the defendant, his con- 

67 nection with the guilty acts of another, the truth of 
fact or facts from which you make an inference of 

such guilt—if you believe such matter under consideration 
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! to be true to the point where you have an abiding convic- 
i tion that it is true, where you believe it to be true to a moral 
I certainty, it can then be said that you believe that par¬ 
ticular thing beyond a reasonable doubt, as I use that term 
in these instructions. 

Now, you are the sole judges of the facts in the case. 
It is for you to determine what the facts are from the evi- 
i dence which you have heard, by weighing that evidence, 
by rejecting such part or parts of it as you do not believe 
to be true and accurate, and basing your judgment on that 
I which you do believe to be true and accurate. In perform¬ 
ing that task, you will take your recollection of the evidence, 
and should your recollection differ from that expressed by 
counsel for either party or should it differ from that ex¬ 
pressed by the Court,—if I have had occasion to express 
my recollection for any purpose during the course of the 
trial,—you will take your own recollection and not that 
of either counsel or the Court where vou differ from it. 
i You are the sole judges of the credibility of the witnesses. 

That is, it is for you to determine to what extent you believe 
i the testimony which witnesses have given you, whether to 
accept such testimony in whole or in part as true and ac¬ 
curate, or to reject such evidence as not being true 
68 and accurate. 

Now, there are certain guides, rules, which are 
not infallible and, therefore, you are not required to use 
them except to the extent that you believe they are helpful 
i to you in arriving at the truth. Out of long experience, 
the law recognizes them to be reliable guides. So, you may 
use them to such extent as you think they are helpful to 
you. For instance, in weighing the testimony of any wit- 
i ness, you may consider the interest, if any, that such 
witness has in the outcome of the trial and consider and 
determine whether or not such interest, if any, has or has 
i not colored or affected the testimony of such witness. You 
i may consider the reasonableness or unreasonableness of a 
witness’ testimony, its probability or improbability, in 
helping you to determine whether to accept it as true and 
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accurate or not. You may consider the opportunity or 
lack of opportunity of a witness to have observed and to 
know the matters about which such witness has testified 
to. You may consider the capacity and ability of a witness, 
in the circumstances, to have accurately observed what the 
witness has testified to, or the contrary. You may con¬ 
sider the capacity and ability of a witness to have ac¬ 
curately recollected and related what the witness did ob¬ 
serve. You may consider the appearance and demeanor 
of the witness on the stand, which is simply another way 
of saying what all of us do in everyday life, whether 

69 or not the witness looks and acts as if that witness 
is fully, frankly honestly, accurately relating what 

that witness knows to be so, or the contrary. 

If you believe it has been shown that any witness is 
biased or prejudiced either for or against any party to 
this cause, you may consider and determine whether or not 
such bias or prejudice, if any, has colored or affected the 
testimony of such witness, or has not done so. 

If you believe it has been shown that any witness has 
testified falsely about any material fact in the case, as to 
which the witness could not reasonably be honestly mis¬ 
taken, you have the right in such case to reject and discard 
entirely all that that witness has testified to, on the prin¬ 
ciple that one who testifies falsely about one material fact 
may be testifying falsely about others, or all; or, in any 
event, such a witness is not sufficiently reliable to compel 
a jury to base its judgment on the testimony of that kind 
of a witness. 

Now, while you have the right to reject entirely all of 
the testimony of a witness who has testified falsely about 
one material fact, you are not required to do that. You 
may, if in your good, sound judgment you think you should, 
accept as true part of what a witness has testified to, if 
you believe it to be true, even though you do reject as 
false other parts of the testimony of that witness, 

70 which illustrates the wide latitude the law gives to 
your good, sound judgment, common sense and dis- 
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certion as to what weight you will give to the testimony of 
such a witness. 

Now, evidence has been given in this cause that this 
defendant has been previously convicted of criminal of¬ 
fenses. Now, I want you to understand clearly why the 
evidence was admitted and for what purpose, and -what 
purpose, and what purpose alone, you may consider it. It 
is not the law, that because a person has been convicted of 
other crimes, that he is guilty of the offense with which 
he is on trial. If he was convicted of other offenses, pre¬ 
sumably, he has paid the penalty for that, and he does not 
have to pay it again by being convicted of another crime 
on that account. If he had not taken the stand as a wit¬ 
ness, you never would have heard evidence touching his 
previous conviction of an offense, because it would not 
have been admissible. He did take the stand as a witness, 
and, taking the stand as a witness, he puts himself in the 
same position as any other person that testifies as a wit¬ 
ness ; and one of those things is that it is the law that when 
a person testifies as a witness, previous convictions of 
crime may be shown, and it may be shown for this reason: 
It is not the law that because a person has been previously 
convicted of a crime, that he cannot or will not tell the truth 
as a witness. If that were the law, he would not be per¬ 
mitted to take the stand as a witness. It is the law, 
71 though, that the jury is entitled to know when any 
witness who has taken the stand has been previously 
convicted of an offense, so that the jury may consider that, 
in connection with all these other matters I have been talk¬ 
ing to you about, in helping you to detennine whether 
or not that person did testify truthfully as a witness. So, 
it may be considered by you in weighing the credibility 
of the defendant as a witness and it may be given such 
weight as you think it should have in that connection. It 
may not be considered by you that, because he is guilty of 
some other crime, that he is guilty of this one. 

If, after weighing all of the evidence in this case, discard¬ 
ing such part or parts as you do not believe to be true 
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and accurate, you believe it has been shown that this de¬ 
fendant is guilty of the offenses with which he is charged, 
and that that has been shown beyond all reasonable doubt, 
as I have explained that term to you, it would be your 
duty to find the defendant guilty as indicted. If, on the 
other hand, after weighing all of the evidence, you do not 
believe the defendant to be guilty of the offenses with which 
he is charged, as I have defined those offenses to you, or if 
you have a reasonable doubt that he is guilty of those 
offenses, it would be your duty to find the defendant not 
guilty. 

Is there any charge that counsel thinks I ought to give, 
that I have not covered? 

72 Mr. Hawken: No, sir. 

Mr. Conliff: No, sir. 

The Court: Very well. 

You will now retire, choose one of your number as fore¬ 
man, consider your verdict, and hen you have arrived at a 
verdict—and, remember, it is your duty to arrive at a unani¬ 
mous verdict, if you can conscientiously do so—notify the 
bailiff, and the Court will receive the verdict. 

If, during the course of your consideration, you discover 
that there is some point of law that I have tried to explain 
to you has not been made clear, let me know through the 
bailiff, and I will try to make it clearer. 

You may retire. 
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74 Filed in Open Court, Nov. 7, 1949. Harry M. Hull, 
Clerk. 

UNITED STATES DISTBICT COUBT 
FOB THE DISTBICT OF COLUMBIA 

Holding a Criminal Term 
OCTOBEB TEBM, 1949 

The United States of America, 

v. 

William Coates 
Maurice Hackney 

Criminal No. 1614-49 

Grand Jury No. Orig. 

Vio. Secs. 2553(a), 2554(a) 

Title 26, U. S. Code 

Vio. Sec. 174, Title 21, U. S. Code 

The Grand Jury Charges: 

On or about October 1, 1949, within the District of 
Columbia, William Coates and Maurice Hackney purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a mix¬ 
ture totaling about three and three-fourth grains of heroin 
hydrochloride and milk sugar. 

SECOND COUNT: 

On or about October 1,1949, within the District of Colum¬ 
bia, William Coates and Maurice Hackney did sell, barter, 
exchange, and give away to one William H. Newkirk, a mix¬ 
ture totaling about three and three-fourth grains of heroin 
hydrochloride, and milk sugar, not in pursuance of a writ¬ 
ten order written for that purpose from the said William 
H. Newkirk. 
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THIRD COUNT: 

On or about October 1,1949, within the District of Colum¬ 
bia, William Coates and Maurice Hackney facilitated the 
concealment and sale of a mixture totaling about three and 
three-fourth grains of heroin hydrochloride and milk sugar, 
after said heroin hydrochloride had, with the knowl- 
75 edge of William Coates and Maurice Hackney, been 
imported into the United States contrary to law. 

George Morris Fay 
Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

Maurice W. Harvel 
Foreman 

78 Filed Jan. 20, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States, 
vs. 

William Coates, Defendant. 

Criminal No. 1614-49 

MOTION FOR A NEW TRIAL 

The defendant moves the Court to grant him a new trial 
for the following reasons: 

1. The verdict is contrary to the weight of the evidence. 

2. The verdict is not supported by substantial evidence. 

HAROLD F. HAWKEN, 
Attorney for defendant, 

416 5th St, N. W., 
National 0814. 

Copy of above Motion served upon the United States 
District Attorney this 20th day of January, 1950. 

HAROLD F. HAWKEN, 
Attorney for defendant. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the evidence was sufficient to support appel¬ 
lant’s conviction on three counts for selling a derivative 
of opium, not in or from the original stamped package and 
not in pursuance of a written order, and which he knew to 
have been illegally imported. 

2. Whether the trial court in instructing the jury, after 
having described the offenses charged in the language of 
the statutes, should have been given some further definition 
of the statutory terminology. 


(i) 
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©niteti States Court of Appeals: 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,547 

William Coates, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On November 7, 1949, a three-count indictment was filed 
in the District Court against appellant and one Maurice 
Hackney. The first count charged that on October 1, 1949, 
the two defendants purchased, sold, dispensed and dis¬ 
tributed a mixture of about three and three-fourths grains 
of heroin hydrochloride and milk sugar, not in or from the 
original stamped package, in violation of section 1 of the 
Harrison Anti-Narcotic Act, 26 U. S. C. 2553 (a). The 
second count charged that on the same date they sold, 
bartered, exchanged and gave away to William H. Newkirk 
the same mixture containing heroin, not in pursuance of a 
written order, in violation of section 2 of the Harrison Anti- 
Narcotic Act, 26 U. S. C. 2554 (a). The third count charged 
that on the same date they facilitated the concealment and 


(1) 
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sale of the same mixture containing heroin, knowing that 
the heroin had been illegally imported, in violation of 
section 2 of the Jones-Miller Act, 21 U. S. C. 174. (J. A. 
44-45.) Appellant was tried separately before a jury, and 
i was found guilty as charged on January 16, 1950 (R. 77). 
A motion for new trial was denied on February 10, 1950 
(R. 79), and appellant was then sentenced to consecutive 
terms of imprisonment for 8 months to 2 years on each of 
the three counts, and was also fined $10 on each count 
(R. 80). 

The evidence for the Government may be summarized as 
follows: 

William H. Newkirk, a federal narcotics agent, testified 
i that on October 1,1949, shortly after midnight, he drove in 
i a Government car to the vicinity of Eighth and R Streets, 
i N. W., accompanied by another agent, McPartland, and 
John Mitchell, a narcotics addict (J. A. 1-2, 10). He gave 
Mitchell a $10 bill, and he and Mitchell, leaving McPartland 
in the car, went to the back of 1738 Eighth Street, N. W., 
not quite a block away (J. A. 2-3,6). Entering the basement 
! through a rear door, they found themselves in a room in 
which Newkirk observed a bed, a table, several chairs, and 
paraphernalia for narcotics injections, such as syringes, 
and several needles being sterilized in a glass (J. A. 13). 
The defendant Hackney, appellant and a woman were 
present in the room. As they entered Newkirk saw appel¬ 
lant using a hypodermic needle and syringe to make an 
injection in his arm; and when this had been completed, 
appellant refilled the syringe with a white powder and 
injected it into the other arm (J. A. 3-4). The woman did 
the same thing (J. A. 4). Meanwhile Mitchell and Newkirk 
told Hackney that they wanted to buy heroin, Mitchell 
assuring Hackney that Newkirk “was all right’* (J. A. 4). 
The amount of heroin and the price ($2 a capsule) being 
agreed upon, Hackney put on a pair of gloves and went out 
into the back yard. He returned shortly with a muddy 
! package full of capsules (J. A. 20) from which he withdrew 
several containing a white powder and handed five to New¬ 
kirk and two to Mitchell (J. A. 5, 9). Mitchell asked for a 
needle and syringe in order to make an injection then and 
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there (J. A. 5). Newkirk put his five capsules in his pocket 
and paid Hackney $10 (J. A. 5). Hackney then asked 
Mitchell for his money and Mitchell handed him the $10 bill 
which he had previously been given by the agents, but 
Hackney was unable to change it and some discussion 
ensued (J. A. 6). The transfer of the capsules occurred at 
approximately 1:30 a. m. (J. A. 11). 

Agent Newkirk further testified that at this point appel¬ 
lant broke in and said that he and the woman were going 
out, that he would wait near a store which was open about 
a block away, and that when Mitchell had finished his in¬ 
jections Mitchell and Newkirk could get the $10 bill changed 
and ‘‘could pay him the $4 owed them” (J. A. 6, 8,12,14). 
After Mitchell’s injections had been completed he and 
Newkirk went to the store and had the bill changed (J. A. 
7-8). Appellant was waiting with the woman across the 
street and Newkirk walked over to him and paid him $4 
(J. A. 8). Newkirk then told appellant that he wanted to 
go into the narcotics business, that he had a supplier whose 
narcotics were too weak and that he wanted good narcotics. 
He asked if appellant could supply him. Appellant replied 
that he had good narcotics and could take care of Newkirk, 
but that he was busy with the woman at the time and that 
Newkirk should see him the following week. He further 
told Newkirk that Hackney worked for him, and that New¬ 
kirk could get in touch with him by contacting Hackney at 
the same location. Appellant then walked away. (J. A. 8, 
16.) Newkirk also testified that while appellant and Hack¬ 
ney were still together in the basement room, he heard 
appellant say, “We have got some good stuff this time,” 
to which Hackney replied, “Yes, it is better than the stuff 
we had before” (J. A. 7). 

Agent Newkirk further testified that he turned the five 
capsules over to Agent McPartland, that when he received 
them from Hackney they bore no Internal Revenue stamps, 
and that he did not give Hackney a written order form 
(J. A. 9). He also stated that he was unable to follow 
through on appellant’s offer to supply him with narcotics 
because he was engaged in thirty or forty other investiga¬ 
tions, and that appellant’s arrest was postponed until Octo- 
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ber 19 in order not to hamper these other investigations 
(J. A. 17-18). 

Agent McPartland testified that he drove with Newkirk 
and Mitchell to the vicinity of Ninth and R Streets, N. W., 
in the early morning of October 1,1949, arriving there about 
1:15 or 1:20 a. m.; that Newkirk and Mitchell left the car 
and returned in approximately twenty minutes; and that 
Newkirk then handed him five capsules containing white 
powder which he sealed in an envelope and delivered to a 
government chemist, Spear (J. A. 20-23). 

The chemist, Spear, testified that he made an analysis 
of the powder in the capsules and found that each contained 
three-quarters of a grain of a mixture of heroin hydrochlo¬ 
ride and milk sugar, and that the drug is a derivative of 
opium (J. A. 24-28). 

Appellant took the stand and testified in his own behalf. 
He stated that he was the owner of the premises at 1738 
Eighth Street, N. W., and that he rented two rooms in the 
basement to Hackney for $20, payable the first of the month 
(J. A. 30). He denied that he was on the premises at 1:30 
' a. m. or at any other time in the early morning of October 
1, 1949, as Agent Newkirk had testified. But he said he 
went there about 7:30 p. m. on October 1 to collect rent from 
Hackney, and when he entered he found Hackney there with 
Mitchell and another man whom he did not know. Hackney 
handed him $4 as part payment on his rent, and said that 
Mitchell owed him $4 which he would also give appellant 
if appellant could change a $10 bill which Mitchell had. 
Since no one could change the bill appellant, Mitchell and 
the other man walked to the store on S Street. Mitchell and 
the other man entered the store while appellant waited 
outside. Mitchell then came out and paid appellant $4. 
Appellant admitted three previous convictions, one for a 
violation of the Harrison Narcotics Act. (J. A. 30-36.) 

STATUTES INVOLVED 

Section 1 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U. S. C. 2553 (a)): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in 
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section 2550 (a) 1 except in the original stamped pack¬ 
age or from the original stamped package; and the 
absence of appropriate tax-paid stamps from any of the 
aforesaid drags shall be prima facie evidence of a vio¬ 
lation of this subsection by the person in whose posses¬ 
sion same may be found; ' * *. 

Section 2 of the Harrison Anti-Narcotic Act, as amended, 
provides in pertinent part (26 U. S. C. 2554 (a)): 

It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned, in 
section 2550 (a) 1 except in pursuance of a written order 
of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank 
for that purpose by the Secretary. 

Section 2 of the Jones-Miller Act, as amended, provides 
in pertinent part (21 U. S. C. 174): 

If any person fraudulently, or knowingly imports 
or brings any narcotic drug 2 into the United States or 
any territory under its control or jurisdiction, contrary 
to law, or assists in so doing or receives, conceals, buys, 
sells or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported contrary to law, such person shall, 
upon conviction, be fined not more than $5,000 and 
imprisoned for not more than ten years. Whenever 
on trial for a violation of this section the defendant 
is shown to have or to have had possession of the nar¬ 
cotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant 


1 26 U.S.C. 2550 (a) provides in pertinent part: 

There shall be levied, assessed, collected, and paid upon 
opium, isonipecaine, coca leaves, opiate, any compound, salt, 
derivative, or preparation thereof, produced in or imported 
into the United States, and sold, or removed for consumption 
or sale, an internal revenue tax at the rate of 1 cent per 
ounce, * * *. 

2 The term “narcotic drug” is defined in 21 U.S.C. 171 (a) as 
follows: 

The term “narcotic drug” means opium, coca leaves, cocaine, 
isonipecaine, opiate, or any salt, derivative, or preparation of 
opium, coca leaves, cocaine, isonipecaine, or opiate; * * *. 
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explains the possession to the satisfaction of the 
jury. • • • 

SUMMARY OP ARGUMENT 

I 

Where it is contended on appeal that the evidence was 
insufficient to support the verdict the only question is 
whether, viewing the record in the light most favorable 
to the Government, there was substantial evidence of guilt. 
Here there was direct evidence that Hackney committed the 
offenses alleged by selling the heroin to Newkirk and 
Mitchell. And there was substantial evidence, either that 
appellant aided and abetted Hackney in the sale, or that 
Hackney was acting as his agent. 

n 

Where there has been no request for special instructions 
and no objection to the charge as given, appellant cannot 
avail himself of any defect in the charge unless it was so 
great as to deprive appellant of some substantial right. 
There was no such defect in the charge in this case. The 
trial court described the offenses, which appellant was 
alleged to have committed, in the language of the respective 
statutes. The statutory terms were used in their common 
and ordinary senses and required no further definition. 

ARGUMENT 

I 

The Evidence Was Sufficient to Support the Verdict 

Appellant argues that there was no substantial evidence 
to support the verdict (Br. 7-9). Appellant failed to bring 
this objection to the attention of the trial judge by moving 
for a directed verdict, but he urges that there was such a 
complete lack of evidence that the trial court should never 
have permitted the case to go to the jury anyway. It is 
true that the trial judge may take such action of his own 
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accord. 3 But where there is no request for a directed 
verdict the appellate court will not consider the sufficiency 
of the evidence except to determine whether the record is 
so wholly devoid of evidence pointing to guilt as to indicate 
a miscarriage of justice. Molina v. United States, 162 F. 
2d 198 (C. A. 5); Marco v. United States, 26 F. 2d 315 (C. 
A. 9), cert. den. 278 U. S. 613; Ray v. United States, 13 F. 
2d 126 (C. A. 8). And even where there has been a proper 
motion in the trial court, the only question on appeal is 
whether there is some substantial evidence, viewing the 
record in the light most favorable to the Government, to 
support the verdict Glosser v. United States, 315 U. S. 
60, 80; Morton v. United States, 79 U. S. App. D. C. 329, 
331, 147 F. 2d 28, cert. den. 324 U. S. 875. 

There was direct evidence that appellant’s co-defendant, 
Hackney, sold narcotics without a written order and not 
in or from the original stamped package as charged in the 
first and second counts. And Hackney’s unexplained pos¬ 
session of the heroin was sufficient to convict him of having 
facilitated its sale, with knowledge that it had been illegally 
imported, as charged in the third count (see section 2 of 
the Jones-Miller Act, supra, p. 5). 

Appellant insists that he was nothing but a bystander. 
But, taking the evidence in the light most favorable to the 
Government, we find that appellant himself admitted owner¬ 
ship of the premises at 1738 Eighth Street, N. W. (J. A. 
30). There was evidence that appellant was a supplier of 
narcotics, that Hackney worked for appellant, and that 
anyone who wanted to get narcotics from appellant could 
contact him by going to see Hackney at the Eighth Street 
address (J. A. 8, 16). There was evidence that when the 
parties were discussing how Mitchell should pay for the 
two capsules which had just been sold to him by Hackney, 
appellant, who had previously taken no part in the transac- 

8 Rule 29a, F. R. Crim. P. provides in pertinent part: 

# * * The court on motion of a defendant or of its own motion 
shall order the entry of judgment of acquittal * * # if the 
evidence is insufficient to sustain a conviction * * *. 
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tion, broke in 4 and “directed” Hackney to have Mitchell 
or Newkirk pay the money to appellant outside (J. A. 6, 8). 
There was evidence that appellant told Newkirk and Mitchell 
that they could meet him near the store and “could pay 
him the $4 owed them” (J. A. 6, 14); and that he actually 
did accept the payment 5 6 (J. A. 8). Finally, there was evi¬ 
dence that when appellant and Hackney discussed the 
quality of the capsules, they said, “We have got some good 
stuff this time”—“Yes, it is better stuff than we had be¬ 
fore” (J. A. 7). 

All this indicates that appellant was more than a mere 
bystander. It points to a common interest existing between 
appellant and Hackney in the sale of the heroin to New¬ 
kirk and Mitchell. Although appellant did not personally 
make the sale the evidence was clearly sufficient to enable 
the jury to find him guilty as charged, either on the theory 
that he aided and abetted Hackney in the sale, or on the 
theory that Hackney was simply acting as his agent.® 


4 It is asserted that appellant was asked whether he could change 
Mitchell’s $10 bill (Br. 8). We are unable to find any support for 
this in the record. 

5 Appellant contends that there was positive and uncontradicted 
evidence that he applied the $4 to rent owed him by Hackney 
(Br. 8). This, of course, was his own story. The clear implication 
of Newkirk’s testimony was that appellant accepted the money in 
payment for the heroin. But even if this particular of appellant’s 
testimony did stand uncontradicted, the jury would not be bound 
to accept it, since most of the essentials of his version were flatly 
contradicted by Newkirk. 

6 18 U.S.C. 2 provides: 

(a) Whoever commits an offense against the United States, 
or aids, abets, counsels, commands, induces, or procures its 
commission, is a principal. 

(b) Whoever causes an act to be done, which if directly 
performed by him would be an offense against the United 
States, is also a principal and punishable as such. * * * 
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The Court’s Instruction Sufficiently Apprised the Jury of the 
Essential Elements of the Crimes Charged 

After both sides had signified that they had no further 
witnesses to present, the following occurred (J. A. 36): 

The Court: There aren’t any special instructions, 
other than what the offense is, and the general charge, 
and the one about previous conviction? 

Mr. Hawken: No. 

Mr. Conliff: I think, your Honor, we should have a 
little definition of the Narcotics Act. 

The Court: Oh, yes. I think I can give that pretty 
well from the indictment, itself. There is no doubt but 
that follows in the line of the statute. 

There is a presumption that probably they should be 
instructed about possession, that possession is prima 
facie proof of importation without authority. 

Mr. Conliff: Yes, sir. Also, that unexplained pos¬ 
session is prima facie presumption that there was 
transfer of sale or purchase. I don’t think that applies 
to the Narcotics Act, but the Export and Import count. 

The Court: That is the one I was thinking of. 

The court then proceeded to instruct the jury. The 
pertinent portions follow (J. A. 37-38): 

The Court: Now, members of the jury, this de¬ 
fendant is charged in an indictment with certain of¬ 
fenses set forth in three counts. 

The applicable statute of Congress that is in force 
in this jurisdiction, relating to the charges here, pro¬ 
vides that, “It shall be unlawful to sell, purchase, 
dispose of, or distribute any derivative of opium not 
in the original stamped package or from the original 
stamped package . . .” 

It is charged in the first count that this defendant 
is guilty of that offense—all with respect to these 
transactions of heroin on October 1, 1949. 

The second count charges a violation of the statute 
which provides that it is unlawful to sell, barter, ex¬ 
change or give away any derivative of opium not in 
pursuance of a written order, which is provided in the 
statute to be given where legal sales of this substance 
are made. 
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The third count charges a violation of a statute 
which provides that it is unlawful to facilitate the 
concealment and sale of a derivative of opium which 
has been imported into the United States contrary 
to law. 

Now, all of those things, as I say, relate to the trans¬ 
action about which evidence has been given in this 
case, which is said to have occurred on October 1, 1949, 
the three counts being with respect to three statutes 
that all relate to different aspects of dealing in a 
derivative of opium. 

Now, it is further the law that the unexplained pos¬ 
session of a derivative of opium gives rise to a pre¬ 
sumption that that derivative of opium there involved 
was imported into the United States contrary to law. 
So, then, if you find that there was an unexplained 
possession of a derivative of opium on this occasion, 
there may be inferred from that that such opium was 
unlawfully imported into the United States as charged 
in the third count. 7 

• •••••• 

At the close of the instruction the following occurred 
(J. A. 43): 

Is there any charge that counsel thinks I ought to 
give, that I have not covered! 

Mr. Hawken: No, sir. 

Mr. Conliff: No, sir. 

It thus appears that defense counsel did not request any 
detailed definition of the essentials of the alleged offenses, 
and although the court stated prior to beginning the instruc¬ 
tion that he would follow the line of the statute in describing 
the charges defense counsel offered no further suggestion. 
Furthermore, at the close of the instruction the court spe¬ 
cifically asked whether the charge was satisfactory and 
defense counsel indicated that it was. 

There was obviously a failure to comply with the provi¬ 
sions of Rule 30 of the Federal Rules of Criminal Pro- 


7 The court then went on to instruct the jury that appellant could 
be guilty whether he personally did the things charged or merely 
aided and abetted another (J.A. 38). 
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cedure, 8 the importance of which this Court has recently 

emphasized. In Villaroman v. United States, -U. S. 

App. D. C. -, No. 10469, decided July 24, 1950, this 

Court said: 

In assigning error as to any part of a charge, or 
for any omission therefrom, as for failure to charge in 
accordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 

based. Mimdy v. United States, -U. S. App. D. C. 

-, 176 F. 2d 32 (1949); Felton v. United States, 83 

U. S. App. D. C. 277,170 F. 2d 153 (1948), cert, denied, 
335 U. S. 831; United States v. Sutter, 160 F. 2d 754 
(7th Cir. 1947). The requirement is for the sound and 
practical purpose of affording the court an opportunity 
to make any additions or corrections that may be deemed 
appropriate before the jury retires to consider of its 
verdict. Cf. Palmer v. Hoff mm, 318 U. S. 109, 119, 
87 L. Ed. 645 (1943); Stilwell v. Hertz Drivurself 
Stations, 174 F. 2d 714, 715 (3d Cir. 1949). A failure 
to make objections to the charge deprives a judge of 
the final opportunity for consideration and action which 
may avoid serious error resulting in a futile trial. So, 
in fairness to the court, the parties, and the administra¬ 
tion of justice itself, there should be compliance with 
the rule. It was not followed in this case. Therefore, 
we must hold the assignment of error invalid. 

It is, of course, true that the trial court has a duty to 
define the elements of the offenses charged, at least to the 
extent necessary to permit the jury to apply the law to 
the facts. And where there has been such a failure in this 


8 Rule 30, F. R. Crim. P. provides: 

At the close of the evidence or at such earlier time during 
the trial as the court reasonably directs, any party may file 
written requests that the court instruct the jury on the law as 
set forth in the requests. At the same time copies of such 
requests shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party may assign 
as error any portion of the charge or omission therefrom unless 
he objects thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury. [Emphasis added.] 
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regard as to affect the substantial rights of the defendant, 
this Court will notice the error even though no objection 
was made below. Williams v. United States, 76 U. S. 
App. D. C. 299, 300, 131 F. 2d 21; Felton v. United States, 
83 U. S. App. D.C. 277, 278, 170 F. 2d 153, cert. den. 335 
U. S. 831; Kendon v. Gill, 81 U. S. App. D.C. 96, 99, 155 
F. 2d 176. But it is also true that where the offense is 
statutory its elements may be presented to the jury in the 
language of the statute; and if the terms used in the statute 
have no special technical meaning and are used as they 
are commonly and ordinarily understood, no further defini¬ 
tion of them is necessary. 

The court may describe the offense in the language 
of the statute, though a charge will ordinarily suffice 
which gives the substance of the statute. It is not 
necessary to give the jury definitions or synonyms of 
common English words when used in the statute in 
their ordinary sense. (Branson, Instructions to Juries 
(3rd ed. 1936), § 55). 

See also Deacon v. United States, 124 F. 2d 352, 356-357 
(C.A. 1); Shreve v. United States, 103 F. 2d 796, 812 (C.A. 
9), cert. den. 308 U. S. 570; Wishart v. United States, 29 
F. 2d 103, 105-106 (C.A. 8). 

In this case it is clear upon comparison of the statutes 
involved with the language of the charge that the court 
instructed the jury in language that was substantially that 
of the statutes. Appellant’s sole complaint is that the 
terms used were not defined (Br. 10-11). But the terms 
in question are not used in any particular technical sense 
in these statutes. A similar contention involving one of 
the statutes has already been decided contrary to the posi¬ 
tion taken by appellant. Affronti v. United States, 145 
F. 2d 3, 9 (C.A. 8). We submit that it was wholly unneces¬ 
sary for the trial court to go beyond the language of the 
statutes in this case in order to enable the jury to make an 
intelligent application of the law to the facts. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 
John C. Conltff, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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